
T
his column reports on sev-
eral significant represen-
tative decisions handed 
down recently in the U.S. 
District Court for the East-

ern District of New York. Judge Brian 
M. Cogan held that a confidentiality 
provision in a settlement was unen-
forceable under the circumstances. 
Judge I. Leo Glasser restored claims 
of fabricated evidence against the 
estate of deceased former District 
Attorney Hynes and others after 
a controlling Second Circuit deci-
sion was reversed by the Supreme 
Court. And in a §1983 case Magis-
trate Judge James M. Wicks disquali-
fied defense counsel for a conflict 
of interest.

 Confidentiality Agreement  
Held Unenforceable

In Klich v. Klimczak, 21 CV 4812 
(EDNY, Nov. 17, 2021), Judge Cogan 
found a confidentiality clause 
against disclosure of the terms of 
a settlement under the Fair Labor 
Standards Act (FLSA; 29 U.S.C. §203) 

to be unenforceable as contrary to 
public policy.

Defendants had previously sued 
plaintiffs for unpaid overtime under 
the FLSA and New York state labor 
laws. That case settled in 2015 by 
stipulation of dismissal, without 
court review or approval of the 
settlement terms. In 2021 plain-
tiffs/employers sued defendants/
employees for violating a confiden-
tiality provision in the settlement 
by disclosing its terms to fellow-
employees, who in 2019 had com-
menced an action in New York state 
court alleging violations similar to 
the claims defendants had settled.

Noting that “confidentiality 
clauses in FLSA settlements are 
generally not enforceable,” Cogan 
sua sponte directed briefing on 
“whether plaintiffs are entitled to 
maintain this action or whether 

doing do would violate the FLSA.” 
Slip op. 3-4. Plaintiffs argued that the 
clause was enforceable because the 
settlement was reached before the 
Second Circuit’s decision in Cheeks 
v. Freeport Pancake House, 796 F.3d 
199 (2d Cir. 2015), which required 
court approval of FLSA settlements. 
But “Cheeks merely established the 
procedure for vetting proposed 
settlement agreements for fairness 
and objectionable provisions. It did 
not alter the substantive rule that 
confidentiality provisions in FLSA 
settlement agreements are rarely 
enforceable.” Slip op. 7.

In support of this conclusion, 
Cogan relied on Brooklyn Sav. Bank 
v. O’Neil, 324 U.S. 697, 706 (1945) 
(“Congress did not intend that 
an employee should be allowed 
to waive his right to liquidated 
damages” when settling an FLSA 
claim), and D.A. Schulte v. Gangi, 
328 U.S. 108 (1946) (“when a pre-
litigation settlement occurs, and a 
release is given for what the par-
ties agree is the payment in full of 
unpaid wages, the release cannot 
be raised as a defense to preclude a 
later suit for liquidated damages”). 
The court read these authorities as 
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establishing that “in the absence 
of court approval of an FLSA set-
tlement, courts will not enforce 
objectionable components of the 
settlement in post-settlement liti-
gation.” Slip op. 6. Therefore, “an 
unenforceable confidentiality pro-
vision in an FLSA settlement agree-
ment does not become enforceable 
merely because the settlement was 
not filed in or approved by a court, 
regardless of whether the settlement 
is pre-Cheeks.” Slip op. 7. While 
there may be special circumstances 
allowing enforcement of confiden-
tiality clauses in FLSA settlements, 
plaintiffs identified no such circum-
stances. Id.

Plaintiffs sought to enforce the 
confidentiality provision at issue 
precisely because defendants’ 
violation of it had informed other 
employees of their rights under 
the FLSA. “Using a confidentiality 
clause for that purpose is inimical 
to the FLSA’s public policy objec-
tives, and, accordingly, this action 
cannot be maintained.” Slip op. 7, 
quoting Lopez v. Nights of Cabiria, 
96 F. Supp. 3d 170, 179-80 (S.D.N.Y. 
2015) (“a non-disclosure agreement 
in an FLSA settlement … inhibits 
one of the FLSA’s primary goals—to 
ensure ‘that all workers are aware 
of their rights.’”).

 Fabricated Evidence  
Claims Restored

In O’Hara v. City of New York, 
17 CV 4766 (EDNY, Oct. 22, 2021), 
Judge Glasser restored claims of 
fabrication of evidence, in light 
of intervening Supreme Court  
authority.

Plaintiff John O’Hara alleged that 
his 1999 conviction for election fraud 
had been the product of a conspir-
acy by then-Kings County District 
Attorney Charles J. Hynes, together 
with various of Hynes’ subordinates, 
other politicians, and investigators. 
In 2017 the office of Kenneth Thomp-
son, Hynes’ successor as Kings 
County D.A., had vacated O’Hara’s 
conviction and secured dismissal 
of the indictment. O’Hara brought 
suit alleging state and federal claims 
for conspiracy, malicious prosecu-
tion, abuse of process, retaliation, 
supervisory liability, selective pros-
ecution, fabrication of evidence, and 
Constitutional violations.

In May 2019, Glasser dismissed 
O’Hara’s fabrication of evidence 
claims as time barred under 
McDonough v. Smith, 898 F.3d 259 
(2d Cir. 2018), which held that such 
claims accrue upon conviction and 
sentencing in the affected proceed-
ing. Glasser granted reconsideration 
after the Supreme Court reversed 
McDonough to hold that a fabricat-
ed-evidence claim does not accrue 
“until the criminal proceedings 
against defendant have terminated 
in his (i.e., the 1983 plaintiff’s) favor.” 
McDonough v. Smith, 139 S. Ct. 2149, 
2155 (2019).

Glasser rejected defendants’ 
arguments against restoration of 
O’Hara’s fabricated-evidence claims. 
In McDonough the Supreme Court 
had not created a “favorable ter-
mination” requirement. It was suf-
ficient that the proceedings had end-
ed in O’Hara’s favor; no more direct 
finding of innocence was required. 
Slip op. 8-9, discussing Smalls v. 
Collins, 10 F.4th 117, 135-19 (2d Cir. 
2021). Further, fabricated evidence 
claims brought, like O’Hara’s, under 
42 U.S.C. §1983 are not subject to the 
heightened pleading requirements 
of Fed. R. Civ. P. 9(b), “[b]ecause Sec-
tion 1983's scope is far broader and 
does not require the satisfaction of 
the elements of common law fraud 
… .” Slip op. 10.

The claims were adequately 
pleaded under Fed. R. Civ. P. 8. The 
allegation that two State Assembly-
men had worked with prosecutors 
to fabricate evidence was sufficient 
to support the necessary allegation 
that they were functioning as inves-
tigating officials. “The specific title 
of the government official is not the 
determinative factor in evaluating 
whether this element is satisfied; 
rather, the test is whether the gov-
ernment officer was ‘acting in an 
investigative capacity.’” Slip op. 
11. Allegations that they had “per-
sonal, direct involvement in the 
process through which O’Hara’s 
constitutional rights were to be 
violated” was sufficient to plead 
the fabrication element. Slip op. 
12-13. The element that a defendant 
forwarded the fabricated evidence 
to prosecutors was satisfied both 
because there is no requirement 
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that a given defendant do so per-
sonally, and because these defen-
dants were alleged to have arranged 
the meeting where false evidence 
was obtained. “To find that such 
conduct does not satisfy the for-
warding of fabricated information 
to prosecutors would be putting 
style over substance ….” Slip op. 
13.

Those prosecutor defendants 
(including Hynes) who were not 
alleged to have directly procured 
the fabricated evidence, or against 
whom allegations were made on 
information and belief, could not 
obtain dismissal on those grounds. 
Pleading on information and belief 
is not prohibited for fabricated evi-
dence claims, such pleading was 
utilized only for non-essential alle-
gations, and the activities of each 
conspirator are attributable to all. 
Slip op. 14-15. This latter point also 
defeated the argument of defendant 
John W. Carrol, counsel to one of the 
Assemblymen defendants, that he 
was not alleged to have sufficient-
ly engaged in acts detrimental to 
O’Hara: “the Complaint includes 
ample allegations concerning Car-
roll’s direct involvement in the con-
spiracy.” Slip op. 16.

Disqualification of Counsel

In Galloway v. Nassau County, 
19 CV 5026 (EDNY, Oct. 27, 2021), 
a §1983 action, Magistrate Judge 
Wicks granted plaintiff’s motion to 
disqualify defendants’ counsel due 
to a conflict in representing both the 
Nassau County District Attorney’s 
Office and the individual police offi-
cer defendants.

As set forth in the complaint, in 
2008 plaintiff was investigated and 
charged with the shooting of a taxi 
driver. Plaintiff was identified by the 
taxi driver through “constructed 
suggestive photo arrays,” found 
guilty at trial and sentenced to 
25 years in prison. In July 2018 a 
woman contacted the Nassau Coun-
ty DA’s office stating that plaintiff 
had been wrongly convicted. After 
an investigation by ADA Sheryl H. 
Anania, Chief of the Nassau County 
Conviction Integrity Unit (CIU), the 
CIU moved to vacate plaintiff’s con-
viction and dismiss the complaint. 
Plaintiff filed this §1983 action in 
September 2019, alleging that Nas-
sau County law enforcement officers 
had “investigated and charged plain-
tiff with attempted murder without 
probable cause, held unconstitu-
tional lineup procedures and failed 
to disclose Brady material.”

Motions to disqualify are viewed 
with disfavor and granted only 
when there is a significant risk of 
trial taint. Though plaintiff filed the 
motion two years after filing the 
complaint, the motion was “not so 
belated as to warrant a denial of the 
motion for reason of delay.” Slip op. 
6. Significantly, the motion was filed 
less than a year after ADA Anania’s 
initial deposition.

Plaintiff sought to disqualify defen-
dants’ counsel on three grounds.

The alleged conflict in represent-
ing both individual law enforcement 
officers was too speculative to sup-
port a finding of potential trial taint.

Similarly, the court was not per-
suaded by the alleged conflict of 
interest between the individual 

officer defendants and Nassau 
County. Nassau County agreed to 
indemnify each individual defendant 
for all damages, including punitive 
damages. The parties’ interests 
were therefore aligned rather than 
in conflict.

While ADA Anania is not a defen-
dant here, defense counsel did 
have a conflict in representing the 
officer defendants, given his prior 
representation of ADA Anania in a 
deposition. In her continued deposi-
tion, ADA Anania admitted that the 
Nassau County District Attorney’s 
Office credited the victim’s descrip-
tion of irregularities in the identi-
fication procedures. According to 
ADA Anania, the victim told her that 
the detectives conducting the photo 
array had told him that he identi-
fied the correct person—which the 
defendant officers denied. By repre-
senting both the defendant officers 
and ADA Aninia, defense counsel 
would be “in the impossible posi-
tion of having represented a witness 
earlier in the proceedings who, now 
before a jury, is testifying directly 
against the Defendants.” Slip op. 9. 
Thus, “a risk of significant trial taint 
exists.” Slip op. 10.
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