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SUPREME COURT OF THE ST ATE OF NEW YORK 
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 49 
-----------------------------------------------------------------------)( 
EIT AN MIZRAHI, individually and on behalf 
of 6401 REALTY, LLC, 

Plaintiffs, 

-against-

STEVEN ADLER and SAW CONSULTING, INC., 

Defendants. 

----------------------------------------------------------------------)( 
. 0. PETER SHERWOOD, J.: 

DECISION AND ORDER 
Motion Seq. Nos.: 001 -and- 002 

Index No. 650802/2010 

In this action, pleading, among other things, attorney malpractice and fraud in relation to a 

failed real estate purchase, defendant Steven Adler (Adler) moves for summary judgment dismissing 

the complaint as to him (mot. seq. no. 001). Defendant Saw Consulting, Inc. (Saw) moves for 

summary dismissal of the complaint as to it, for the reasons stated in Adler's motion, and for a 

default judgment against plaintiff on Saw's counterclaims (mot. seq. no. 002). 

BACKGROUND 

It is uncontested that, in 2006, plaintiffEitan Mizrahi (plaintiff) entered into a written retainer 

agreement with Aciler and his law firm, non-party, Stem, Adler & Associates, LLP, for the firm to 

act as plaintiffs attorneys, to provide advice and services specifically with regard to estate planning 

issues (Retainer Letter, attached to Adler Aff. as Exhibit C). At a meeting in February 2007, 

plaintiff and Adler discussed a possible real estate opportunity, found by Adler, to purchase 

residential units then under construction in Las Vegas, Nevada, called the Trump International Hotel 

and Tower (Trump Towers). Trump Towers was to be comprised of two towers, Tower I and Tower 

II. Apparently, Adler had marketing materials on hand at the meeting which described the 
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investment, and plaintiff allegedly expressed intere~t in investing in the project. 1 

Adler claims that he explained to plaintiff that Saw was in a "unique position" to offer 

prospective investors the opportunity to purchase units in the Towers before they were offered to the 

general public (Adler Aff., ~ 14), and that plaintiff could take advantage of Saw's contacts to 

purchase units by entering a finder's agreement with Saw, and paying Saw a fee. Plaintiff claims 

that he was told that Saw was owned by an individual named Jack Wishna (Wishna), and that Adler 

would be working Wishna. Adler contends thatylaintiff knew Saw was Adler's company. Adler 

adds that he told plaintiff that his "contacts" with Wishna would aid in the process of purchasing 

property in Trump Towers, as Wishna was alleged to have a relationship with the developer (id.). 

Plaintiff maintains that Adler told him an investment in Trump Towers would be entirely 

risk-free, and that by investing through the intervention of Saw (and hence, Wishna), plaintiff would 

obtain certain benefits, "including, but not limited to, the ability to sell or swap units prior to closing, 

and postpone the contracted closing date" (Complaint, attached to Adler Aff. as Exhibit A, ~ 15). 

Plaintiff calls these alleged rights the "Wishna Umbrella." 

Early in May, 2007, upon Adler's advice, plaintiff executed Reser\.ration Deposit Forms for 

two units in Tower II, and made deposits of $I 0,000 per unit. Plaintiff claims that the Reservation 

Deposit Form named "Jack Wishna of Liberty Realty Inc." as a sales agent involved with the sale 

(id.,~ 18). 

Later· in May, 2007, Adler informed plaintiff that although, Tower I was sold out, a unit 

known as Unit 6401, had just become available because the proposed purchaser had chosen to cancel 

1Plaintiff claims that Adler "solicited" him to enter into the investment. Adler claims not to have 
solicited plaintiff, but that plaintiff saw the marketing documents and asked may questions about the 
proposed investment. 
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his contract. Plaintiff claims that Adler "represented tha~ the buyer purchased the unit through 

Wishna and thus had the ability to sell or swap the unit prior to closing," a right plaintiff would also 

enjoy (id., ,-i 24). Adler told plaintiff that the unit had been priced at $4.3 million, but that plaintiff 

could purchase it for $3.7 million. Plaintiff expressed interest in purchasing Unit 6401. Plaintiff 

claims that Adler promised him that his purchase would be protected under the Wishna Umbrella. 

Plaintiff claims that "Adler guaranteed that I would make a profit on this unit" (Mizrahi Aff., at 5). 

Adler convinced plaintiff to let him create a Nevada limited liability company for plaintiff, 

6401 Realty, LLC, to purchase the unit. Adler did not suggest to plaintiff at any time during the 

purchase process, or the formation of 640 l Realty, LLC, that plaintiff obtain a lawyer. 

Adler obtained a Purchase and Sale Agreement for Unit 6401 in June, 2007 (Purchase 

Agreement). Adler informed plaintiff that he would have to sign it right away and pay a deposit of 

$740,000. Adler went to the hospital where plainti~f was visiting his gravely ill father to have 

plaintiff sign the Purchase Agreement. Adler also had plaintiff sign a Finder Agreement pursuant 

to which Saw, would receive a nonrefundable fee of$ l 00,000 (Finder Agreement, attached to Adler 

Aff. as Exhibit H). Plaintiff provided Adler with two checks, one for the deposit and the other as 

the fee. Plaintiff claims that he was "quite distressed and not in the proper frame of mind to focus 

on the purchase of Unit 6401" at the time of the meeting at the hospital (id. at 6). Plaintiff states that 

he read neither document, relying instead on Adler's representations of their contents. Adler did not 

review the documents 'with plaintiff. Plaintiff claims that Adler told him that the fee would be paid 
; 

to Wishna, through Saw, and never informed plaintiff that Adler, not Wishna, was the principal of 

the company. Also, at this meeting, Adler had plaintiff execute two more Deposit Reservation 

Forms for additional units in Tower II, at a further deposit of$20,000. By March, 2008, plaintiff was 
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informed that Tower II would not be built. Plaintiff cancelled the four Deposit Reservation Forms 

and received a refund of $40,000. ,. 

Under the terms of the Purchase Agreement, sale of Unit 6401 was to close by the end of 

2008. In September, 2008, Adler informed plaintiff that ifhe wished to retain the.right to swap Unit 

6401, or to get a reduction in the purchase price, he would have to enter into a new agreement, 

(attached to Adler Aff. as Exhibit Q), and sign an amendment to the Purchase Agreement (attached 

to Adler Aff. as Exhibit R). Plaintiff signed both documents in October, 2008. Under the terins of 
,J • 

these agreements, the purchase price of Unit 640 I was to be reduced to $3 million, if the unit closed 

by March, 2009. Again, plaintiff alleges that he did not read the documents, or ask any questions 

about their contents. 

In early 2009, Adler informed plaintiff that the value ofUnit 640 I had dropped precipitously, 

and that Adler would obtain an appraisal report for the unit, as well as an appraisal of another, 

smaller unit in Tower I (Unit 2806), which might be swapped for Unit 640 I. The appraisal of Unit 

6401 was $2.5 million. Unit 2806 appraised for $800,000. 

Adler informed plaintiff that he had made an offer on plaintiffs behalf of$2 million for Unit 

640 I, btit that the offer was declined. Adler also informed plaintiff that his attempt to get the 

developer to swap Unit 640 I for a smaller unit was declined as well. Plaintiff claims that Adler then 

told him, for the first time, that he might lose a part of the down payment ifhe did not close on Unit 

6401. 

Adler and plaintiff journeyed to Las Vegas in November, 2009 to meet with the developer.2 

2 Apparently, Adler had also invested in units in the Trump Towers, and went to Las Vegas to 
renegotiate his own investments as well as plaintiffs. 
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It was plaintiffs intent to offer to buy a smaller unit in Tower I for the amount of his down payment. 

Plaintiff claims that, at a meeting with the developer's sales representative, plaintiff was offered 

another, smaller, unit for $650,000, which offer plaintiff rejected. The developer e:ventually declined 

to allow the swap of Unit 6401 for a smaller unit. Plaintiff maintains that Adler subsequently told . 
him that there was no "Wishna Umbrella," and that the $100,000 finder's fee had gone to Adler and 

his law partner, as the true o_wners of Saw. 

The complaint alleges that defendant lost his down payment due to wrongdoing by Adler in 

representing to plaintiff that the investment was risk-free and that the plaintiff would have rights in 

the purchase of units in Trump Towers that he did not actually have under the Purchase Agreement. 

Plaintiff argues that he labored under the reasonable misconception that Adler was acting as his 

attorney at all times during the transactions at issue. Plaintiff claims to have only a fragmentary 

education and a slim grasp of the English language, and that he relied t<?_tally on Adler, as his 

attorney, in making the investment. Plaintiff never read any document he was asked to sign, under 

the assumption, that Adler, as plaintiffs attorney, was looking out for plaintiffs interests. 

Plaintiff asserts five (5) causes of action for breach of fiduciary duty, fraudulent 

misr:epresentation, negligent misrepresentation, unjust enrichment and legal malpractice. Adler, on 

the other hand, insists that he never advised plaintiff that the investment _was "risk free," and that, 

in fact, the terms of the Finder's Agreement specifically refute that contention. Adler notes that, in 

the Finder Agreement, plaintiff described himself as a "sophisticated investor," and acknowledged 

that "buying real estate is risky investment," and that there was "no guarantee the value of the unit 

will increase over time" (Finder Agreement,~ 5 [B] and [ c ]) .. The Finder Agreement contains none 

of the rights which· allegedly make up the "Wishna Umbrella" and Adler denies ever having 

5 

[* 5]



represented to plaintiff that he would receive these advantages. 

Adler also notes that, in the Purchase Agreement, plaintiff agreed that "[b ]y executing this 

Agreement, Buyer acknowledges that no representations [by the seller] have been made concerning 

the economic benefits to be derived from rental or resale of the Unit" (Finder Agreement,~ 32); that 

there was a closing date scheduled in the Purchase Agreement (for the third quarter of 2008), and 

that the seller would have to agree in writing to an extension of the closing date, "which seller has 

no obligation to give" (Purchase Agreement,~ 1 O); that plaintiff could lose his deposit ifhe defaulted 

on the sale; and that plaintiff would be penalized ifhe asked to delay the closing. Adler claims that 

these facts contradict plaintiff's claim to have relied on the Wishna Umbrella. 

Adler claims in this motion that this case is simply one of "buyer's remorse" for a failed 

investment at a time when the real estate market suffered severely all over the country. Adler 

describes plaintiff as a sophisticated investor because he had previously purchased an apartment for 

$2.5 million, including obtaining financing. Adler faults _plaintiff for utterly failing to read any of 

the documents he sig'ned, which, Adler maintains, establish that no representations were made to 

plaintiff prior to the execution of the Purchase Agreement and the Finder Agreement upon which 

plaintiff may rely. 

Finally, Adler argues that he never acted as plaintiff's attorney in the transaction, but was 

plaintiff's attorney for estate planning purposes only, as recognized in the retainer agreement. 

DISCUSSION 

Summary judgment is a "drastic remedy" (Vega v Restani Constr. Corp., 18 NY3d 499, 503 

[2012]). "[T]he 'proponent of a summary judgment motion must make a prima facie showing of 
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entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any material 

issues of fact from the case'" (Meridian Mgt. Corp. v Cristi Cleaning Serv. Corp., 70 AD3d 508, 51 O 

[1st Dept 2010]),quoting Winegradv New York Univ. Med. Ctr., 64 NY2d 851, 853 [1985]). Once 

the proponent of the motion meets this requirement, "the burden then shifts to the opposing party 

to produce evidentiary proof in admissible form sufficient to establish the existence of a material 

issue of fact that precludes summary judgment and requires a trial" (Ostrov v Rozbruch, 91 AD3d 

147, 152 [1st Dept 2012], citing Alvarez v Prospect Hosp., 68 NY2d 320, 324 [1986]). If there is 

any doubt as to the existence of a triable issue of fact, summary judgment must be denied (Rotuba 

Extruders v Ceppos, 46 NY2d 223 [1978]; Grossman v Amalgamated Haus. Corp., 298 AD2d 224 

[1st Dept 2002]). 

Plaintiffs claims for legal malpractice, negligent misrepresentation and breach of fiduciary 

duty are premised on the existence of an attorney-client relationship between plaintiff and Adler. 

Therefore, this court must consider whether triable issues of fact exist as to the existence of an 
, 

attorney-client relationship between plaintiff and Adler. 

"An attorney-client relationship 'arises only when one contacts an attorney in his capacity 

as such for the purpose of obtaining legal advice or services"' (Ialansky v Schulman, 2 AD3d 355, 

358 [1st Dept 2003]), quoting Matter of Priest v Hennessey, 51 NY2d 62, 68-69 [1980]). 

"[F]ormality is not essential to the formation of an attorney-client relatjonship; rather, 'it is necessary 

to look at the words and actions of the parties to ascertain' if such a relationship was formed" 

(McLenithan v McLenithan, 273 AD2d 757, 758-759 [3d Dept 2000], quoting CK. Indus. Corp. v 

CM Indus. Corp., 213 AD2d 846, 848 [3d Dept 1995]; see also Talansky v Schulman, 2 AD3d 

355). Collection of fees from a claimant by the defendant is not a requisite for establishing an 
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attorney-client relationship, but the absence of bills or evidence of fees collected "give[s] rise to the 

permissible inference that no such relationship existed ... "where the claimant does not claim that 

services were "gratuitously rendered" (Young v Oak Crest Park, 75 AD2d 956, 957 [3d Dept 1980]). 

In the present action, plaintiff does n~t claim that any fees were paid to Adler for any services 

rendered with regard to the Trump Towers investment. The only mention of fees is contained in the 

retainer agreement, directed only at the provision of services related to estate planning. This fact 

weighs against there being an attorney-client relationship. 

However, the events which took place between plaintiff and Adler raise questions of fact as 

to the nature of their relationship. Adler formed 6401 Realty, LLC for plaintiff, an action which is 

often performed by an attorney. Adler presented all the agreements relating to all the transactions 

to plaintiff, and at no time suggested that plaintiff obtain an attorney to explain the matters to him. 

Adler admittedly negotiated with the developer concerning the swap of Unit 640 I for a smaller unit. 

Adler sent at a letter to plaintiff on the letterhead of Adler's law firm3 (attached to Mizrahi Aff. as , 

Exhibit F). In view of the foregoing, there is a question of fact as to whether there was an attorney-

client, and, therefore, a fiduciary, relationship between Adler and plaintiff. 

To establish a claim for legal malpractice, a plaintiff must show that the attorney was 

negligent; that the negligence was a proximate cause of plaintiffs losses; and proof of actual 

damages (Nomura Asset Capital Corp. v Cadwalader, Wickersham & Taft LLP, 1I5 AD3d 228 [I st 

Dept 2014]). "Indeed, the failure to show proximate cause mandates the dismissal of a legal 

malpractice action regardless of whether the attorney was negligent [internal quotation marks and 

3In that letter, Adler offered to handle the closing for plaintiff by means of a "Power of Attorney" 
if plaintiff could not attend. This is not necessarily indicative of an attorney-client relationship. 
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citation omitted]" (Wo Yee Hing Realty Corp. v Stern, 99 AD3d 58, 63 [1st Dept 2012]). 

Plaintiffs action fails on the question of proximate cause. While the issue of proximate 

cause can often be ~jury question (see Bradley v Soundview Healthcenter, 4 AD3d 194 [1st Dept 

2004 ]), the court may always determine whether there are questions of fact (see Laub v Faessel, 297 

AD2d 28 [1st Dept 2002]). In Laub v Faessel, dealing with claims for fraud, negligent 

misrepresentation and breach of fiduciary duty, the court, discussing proximate cause, di~tinguished 

between a misrepresentation which induces a plaintiff to engage in a transaction ("transaction 

causation"), and misrepresentations which directly cause the loss to plaintiff ("loss causation") (id. 

at 31 ). "Loss causation is the fundamental core of the common-law concept of proximate cause: 'An 

essential element of the plaintiffs cause of action for negligence, or for ... any ... tort, is that there 

be some reasonable connection between the act or omission of the defendant and the damage which 

the plaintiff has suffered [citation omitted]'" (id.). "Transaction causation is often synonymous with 

'but for' causation" (Amusement Industry, Inc. v Stern, 786 F Supp 2d 758, 776 [SDNY 2011 ]). 

In the present context of a legal malpractice claim, plaintiff alleges "transaction causation," 

because he says that he would not have entered into the agreements had he known that they bore any 

risk. That is, "but for" Adler's representations, there would have been no transaction. However, 

even assuming that th_e representations are a basis for finding "transaction causation," plaintiff cannot 

establish "loss causation," because many factors led to the failure to close on Unit 6401, or any other 

unit in the Trump Towers. Plaintiffs losses were caused by the precipitious drop in real estate 

prices, and the value of the Trump Towers units in 2008; the Joss of his job; and plaintiffs failure 
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to obtain financing. 4 The "Wishna Umbrella" could not have protected plaintiff from his losses. As 

a result, plaintiff has failed to plead proximate cause. 

The failure to establish proximate cause dooms plaintiffs cause, of action for legal 

malpractice. Likewise, it dooms his claims for fraud and negligent misrepresentation (see Friedman 

v Anderson, 23 AD3d 163 [I st Dept 2005]), and for breach of fiduciary duty (see Northbay Constr. . ~ . 

Co. v Rauco Constr. Corp., 38 AD3d 737 (2nd Dept 2007]). 

Further, plaintiff cannot establish reasonable reliance on any representation that the deal was 

risk free. Reasonable reliance is an element of a fraud cause of action (see MBIA Ins. Co. v 

Countrywide Home Loans, Inc., 87 AD3d 287 [I st Dept 2011 ]), and of a claim for negligent 

misrepresentation (see JA. 0. Acquisition Corp. v Stravitsky, 8 NY3d 144 (2007]). In the Finder 

Agreement, plaintiff represented to Saw that he was a "sophisticated investor," and that he 

"acknowledg[ ed] that buying real estate is a risky investment and that there is no guarantee the value 

of the unit will increase.over time." He cannot later claim that he did not know that his investment 

was risky. 

Plaintiff relies heavily on his ignorance of legal matters, and his failure to read any of the 
I' • \ 

documents, maintaining that he relied solely on Adler to handle every detail associated with the 

transaction. In his deposition testimony, plaintiff goes so far as to suggest that he might have been 

"stupid" in not reading the documents (Mizrahi Deposition, attached to Adler Aff. as Exhibit D, at 

142), while insisting that he had no obligation to do so. It is well established that a party is assumed 

to have read the document which he or she signed, and is bound by its terms, regardless of the fact 

that the party did not read it (see Cash v Titan Financial Servs., Inc., 58 AD3d 785, 788 [2d Dept 

- ' 
4The court notes that, as part of the Purchase Agreement, plaintiff is eligible to recover a 

percentage of his down payment from the Trump Towers developer. However, plaintiff has, 
inexplicably, made no effort thus far to collect any part of his down payment. 
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2009] ["[a] party is under an- obligation to read a document before he or she signs it, and a party 

cannot generally avoid the effect of a [document] on the ground that he or she did not read it or know 

its contents [internal quotation marks and citations omitted]"]). Here, plaintiff cannot establish 

reasonable reliance on representations he claims defendants made. He is bound by the documents 

he executed. 

Plaintiffs fourth cause of action, for unjust enrichment, seeks the return of the$ I 00,000 fee 

paid to Saw. Plaintiff does not defend the validity of this cause of action in his opposition papers. 

Regardless, unjust enrichment cannot be found '"where the parties have entered into a contract that 

governs the subject matter' [citation omitted]" (Russo v Heller, 80 AD3d 531, 532 [1st Dept 20 I I]). 

Accordingly, this claim is also dismissed. 

Saw moves for summary judgment dismissing the complaint based on Adler's motion. For 

the reasons above, the complaint shall be dismissed as to Saw. Saw, in its notice of motion, also 

requests a default judgment against plaintiff for failing to answer Saw's counterclaims. However, 

Saw does not address this second issue in its moving papers. Said papers are comprised only of a 

moving affidavit from Adler, in which Saw incorporates Adler's papers, a statement of material 

facts, and a reply affidavit from Adler, asking only for dismissal of the complaint. Therefore, Saw 

appears to have abandoned this demand, and .. the motion for a default judgment against plaintiff is 

denied. 

For these reasons, the motions for summary judgment dismissing the complaint shall be 

granted, and the part of Saw's motion seeking a default judgment will be denied. 

Accordingly, it is hereby 

ORDERED that the motion by defendant Steven Adler for summary judgment dismissing 
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the complaint as to him (mot. seq. no. 001) is granted, and the complaint is dismissed as to this 
, , 

defendant, with costs and disbursements to defendant Adler as taxed by the Clerk of the Court upon 
I 

presentation of an appropriate bill of costs; and it is furt~er 

ORDERED that the part of the motion of defendant Saw Consulting, Inc. for summary 

dismissal of the complaint as to i~ (mot. seq. no. 002) is granted, and the complaint is dismissed as 

to this defendant, with costs and disbursements to defendant Saw as taxed by the Clerk of the Court 

upon presentation of an appropriate bill of costs; and it is further 

ORDERED that the part of the motion brought by defendant Saw Consulting, Inc. for a 

default judgment on its counterclaims is denied; and it is further 

ORDERED that the Clerk is directed to enter judgment accordingly. 

This constitutes the decision and order of the court . 

DA TED: June 30, 2014 . ENT~R, _d. 
O?./,/ ~~ 
0. PETER-'SHERWOOD 

J.S.C. 
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