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SUPREME COURT OF THE STATE OF NEW YORK |
COUNTY OF NEW YORK: PART45
L T e e i
SOUTHPORT LANE MANAGEMENT, LLC AND

SOUTHPORT LANE,LP., - .

. DECISION AND -
. Plaintiffs, R T ORDER T
-against-_ : - ) - o ':Index No

L , '_-155915/2016
KEVIN ADLER AND BRAIN LESSIG- -

Defendants. -

Hon. Anil C. Singh:
| Motion sequenee 001 and 002‘are. ,C'Q;is’volidated"for di.spo‘s.ition/;' :
In motion sequence 001, plaintiffsimoveto dismiss fourlcou’nterclaims |
pursuant to CPLR 321 1(a)(7) Defendants oppose the mot1on |
In motion sequence 002 plamtlffs Southport Lane Management LLC

(“SLM”) and Southport Lane L P (“SLLP”) (collect1vely, “Southport”) seek an

order staying arbitration pursuant to CPLR 7503(b) and (c) Defendants KeV1n " o

Adler (“Adler”) and Br1an Les51g (“Less1g”) oppose the mot1on

SLM, estabhshed in 2010 funct1oned asa pr1vate equ1ty and asset manager -

focused on mvestments w1th1n the i 1nsurance mdUStry Defendants Adler and Less1g
together with Alexander Bums (“Burns ) ch1ef strategrst of SLM managed _'
SLM’s insurance and reinsurance 1nvestment opportun1t1es Burns h1red both Adler

and Lessig at his sole d1scret1on actrng on behalf of SLM The defendants pr1or to
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Septernber 2010, became ofﬁcers of SLM and obtained an equity interest in both
SLM and SLLP, which was outlined in .theivr separate employrnent agreements with
SLM. Defendants’ employment agreernents 'contained ide_ntical arbitration
provisions. According to the'amended -'complaint, Lessig and Adler entered into
separate separation agreements with SLM in 201:2 eonﬁrming'the defendants’
existing status as officers of SLM and equity holders in SLM and SLLP (See Pl
Amend. Compl. at 4) | |

The defendants’ relationshins with Southport gradu‘all}r vsoured and by 2013,

Lessig and Adler left Southport. Southport contends that since February 2014, it

lost a significant amount of money, has limited financial capital, and functioned

solely for the benefit of itsvcre_dito'rs (rcl at 4)

Plaintiffs’ complaint states that Lessig andAd}er, as ofﬁcers of Southport,
breached their fiduciary duties and committed fraud along with Burns (i_d).
Southport contends that around October 2011, defendants and.Burnstried
unsuccessfully to procure a Luxembourg reinsurance cornpan)r aséociated with
North Channel Bank, a German bank But around November 2011, defendants
purchased a 51gn1ﬁcant interest in North Channel Bank and Southport argues that
“defendants planned to use their authority as offrcers to cause plaintiffs and _the1r_
affiliates to (a) acquire assets; (b) package those assets into one or more

investments that could serve as collateral for a loan and use the proceeds of the

30215
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loan to close the German.Bank'Deal in theii individual capacities” (Id. at 3). Alsci,
around October 201?, the plaintiffs claim that defendants preated three rnutual
funds using “Southport’s narne, goodwill,. and financial resources to acquire the
assets and funds. Burns and defendants concéaled‘ the deal and the true purpose :
from other members of Southport;s managein_ent” (@.') Plaintiffs purport that they
never received an interest in either deal and'tnat} thé defendants acted on their own
behalf, abandoning the interest of Souihpnrt Manageinent.

Relevant to these mqtions are the arbitration provisions in the defendants’
respective employment agreaments. Both arbitration nrovisions state:

To ensure the rapid and economical resolution of disputes that may arise in
connection with your employment with Southport, you and Southport agree
that any and all disputes, claims, or causes of action, in law or equity,
arising from or relating to your employment, or the termination of your
employment, will be resolved, to the fullest extent permitted by law by
final, binding and confidential arbitration in New York, NY conducted by
JAMS, or its successors, under the then current rules of JAMS for
employment disputes; provided that:

a. The arbitrator shall have the authority to compel adequate
discovery for the resolution of'the dispute and to award such rehef as
would otherwise be permitted by law; and

b. The arbitrator shall issue a written arbitration decision including
the arbitrator's essential findings and conclusmns and a statement

of the award; and

c. Both you and Southport shall be entitled to all rlghts and remedies
that you or Southport would be entitled to pursue in a court of law;
and o S ‘ .
d. Southport shall pay all fees in excess of those which would

be required if the dispute was decided in a court of law.

Nothing in this Agreement is intended to prevent either you or Southport
from obtaining injunctive rélief in court to prevent irreparable harm
pending the conclusion of any such arbitration. Notwithstanding. -

3
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the foregoing, you and Southport each have the right to resolve any
issue or dispute arising under the Proprietary Information and
Inventions Agreement by Court action instead of arbitration.

Adler Employment Agmt. at 9; Lessig Employment Agmt. at 10.
In addition, Lessig and Adler executed separation agreements with
Southport in 2012 that included similar. arbitration provisions, stating: |

If any dispute shall arise between the Parties, whether arising from or related
to this Agreement, or otherwise, the Parties shall remain bound by the
Arbitration Agreement contained within Attachment B to the Employment
Agreement dated [the particular date of the applicable Employment
Agreement]. To compel arbitration, the Parties consent to the Jurlsdlcuon of -
the State and Federal Courts of the State of New York.

Def. Answer at 23; Separation Agmt. §14.

On July 15, 2016, the plaintiffs filed a complaﬁnt against the defendants.
Southport’s compla;int al.leges. breach of fiduciary dﬁty, aidving and ébetting breach
of fiduciary duty, fraud, cor;spiracy to comrriit fraud, the agreements were not
bargained at arm’s-length, s.elf-deaiing, and vintentional breéch of defendants’
fiduciary duties. |

Defendants’ answer asserts nine affirmative d_efenseé. The eighth
affirmative defense is tha‘; this dispute is subjeét to arbitration.

Defendants assert ﬁv_é countércla{ms. | Thé first counterclaim asserts that
plaintiffs owe defendants seYVerance pay ;arid owe a duty of ivnde,mnviﬁcavtior'l.- The |
second counterclaim seeks attorneys’ fees and_ related expenses. The third '
counterclaim alleges defamation. AThe fourth countef_claim all_eges breach of

.
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contract regarding disparagement. The ﬁft_h counter.c,l'aim ée_eks punitive damages
based on alleged harassment and VbaAcvl >fa‘1ith.v

On November 1, 2016, deféndénts’ demaﬁded'_arbitratibn by serving
Southport with demands fof_arbitration vpursuQant to CPLR 7503‘(“0), pursu.ant to the s
prox.lisions of their ggreemeﬁts.

Discussion

Plaintiffs’ claims and three of deféndantS’ éount‘érclaims are covered bv the

arbitration provisions
Plaintiffs argue that defendants’ employment agreements and separation
agreements are not valid because they include broad releases and other provisions

designed to shield defendants’ fraudulent actions. .

The First Depa_rtment. in Kenf;éllv v, Mobius _Realtv qudings. LLC, 33

AD3d 380 (1st Dept 2006), conéidé_red the issue whéther a valid agr_’e'emenig to
arbitrate existed betWeen the parties:_In Kerzlfr'ie.lly,v the plaintiff purchased three loté
on East 51% Street in Manhattan and Mretained’the defendants -- a b.ro.kerage‘ firm

~ who represented the oWneré —- services for the trané?étion (See i_d;). The ﬁarties
exeputed three separate agfeéments for fhe’ ié’spe'ctix;e lots i:hat included identical
arbitration clauses (See g) _‘Additionally, the plaintiff purchased-an_other péréel -
nearby on Second Avenue, allegedly not- wishing to retain defendants’ Ase.rvices.. as

his broker (See id.). The plaihtiff claimed that there was no Vélid_brokerége

I -
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agreement for that .pa;"ticular lot .(§_e;c_ . Kl lat 38 1) _"_l“;hev_def’endants claimed the
opposite and alleged that plaintiff‘executed a valid agreement identieal to the
previous agreements retaining their b'rekerage services fer the Second Avenue lot
(See id. at 381). |

In turn, the defendants pursuant to tne arbitfatiOn pt‘ovision served a demand
for arbitration on the plaintiff, who demanded a pertnanent stay of arbitration for
the case to be heard in court (S_eg id_.d). Tne cout't determined that p.la}ivntiff raised a
threshold issue regarding the Validity of the parties"agreement and. Was an issue for
the court to decide (See id. at 382). “Itis a Judlclal respons1b111ty, and not the

arbitrator's, to dec1de the threshold questlon of whether the partles are bound by a

valid agreement to arbitrate” (id; see also Matter of County of Ro’ckland, 51 NY2d

- 1[1980]; see also Matter. of Prinze 'JOnas 38 NY2d>'570'(1976)).

Unlike in Ke elly here the arb1trat1on prov181ons in both the defendants

employment agreements and separation agreements exp11c1t1y state that matters

regarding employment will be resolved by -arbitratien._In the instant action, unlike - -

in Kennelly, Southp(.)rtldid not’raise‘a' threshold issue-regarding the defendants’
employment agreements or separatidn agreements. Thé p_laintiff in Kennelly
proved a possible thre_Shold issue by asse_rting'.that he;never signed nor agreed on "
retaining the defendants’ servicesvas btoker concerning the Second ‘Avenue

property. Unlike in Kennelly, Southport and defendants’ both signed and agreed to
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compel arbrtrat1on in both of the defendants respectlve agreements Further,
unlike in Kennelly, Southport d1d not subm1t an afﬁdav1t that sufﬁciently detailed
the circumstances const1tut1_ng the alleged fraud” (&1 at 382). In the instant case,
Southport did not establish a threshold issue between the parties.

| Even if the empleymentagreements or separati_on agreements are not valid,
the arl?itration provisions wlthin them are Valid. “Te dem(')‘nstrate. th_at fraud
permeated the entire contraet, it must be establislled'.that the agreement was not the

result of an arm’s length negotiation, or the arbitration clause was inserted into the

contract to accomplish a fraudulent scheme” (Anderson St. Realty Corp. v New

Rochelle Revitalization, LLC, 78 AD3d 972, 975 [2d Dept 2010] (internal citations
omitted)).
Specifically, the arbitration; clauses provide: |

To ensure the rapid and economical resolution of disputes that may arise in
connection with your employment with Southport, you and Southport agree
that any and all disputes, claims, or causes of action, in law or equity, arising
from or relating to your employment, or the termination of your
employment, will be resolved, to the fullest extent permitted by law by final,
binding and confidential arbitration in New York, NY conducted by the
Judicial Arbitration and Médiation Services/Endispute, Inc. (“JAMS”), or its
successors, under the then current rules of JAMS for employment disputes.

(Adler Employment Agrnt 9; Le551g Employment Agmt lO)

The language in the partles arbrtrat1on agreements is unamb1guous and
easily interpreted from the language .withinthe defendants’ employment Contracts._
There is no evidence that the arbitration previsions were permeated by fraud. In
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interpreting arbitration agreements, courts Will “give effect to the parties’ intent

and reasonable expectations based on the language used in the agreement

~ (DiMartino v. Dooley, 2009 WL 27438 at*5 (S D. N Y. Jan. 6 2009)). Not only

did the defendants" employr_nent-vagreements include arbitration provisions, but the
separation agreements also inclucled an arbitration provision signifying Southport’s
intention to arbitrate emnloyment mattefs-in JAMS. |

Moreovet, pursuant to CPLR 7503(b), in order to stay arbitration; a
significant issue must arise “that)_a valid agreement was not made or has not b.een
complied with or that the clairn 'songht to be -'arbitrated is barred by limitation under

subdivision (b) of section 7502.:" (CPLR §7_503(b); see also, Zachariou v. Manios,

68 AD3d 539, 53 9-40 [1st Dept.2009]). “It'vshould be}emphasize'd that in the

absence of a compelling public policy, arbitration is a preferred means for the

settlement of disputes” (Prinze vv. Jonas, 38 NYZd 57_0‘, 574 (1976)).

| The parties exeeuted Valid_ employment agreements and senarati.en
agreements requiring that all employment issues that arise between the parties are
arbitrated by JAMS. Therefore, 'pnrsuant to the arbitiation provisionsv in the o
agreements, all of plaintiffs’ claims and defendants’ connterclaims areto be

arbitrated. In order for a party tobe compelled to arbitrate, “the agreement must be

clear, explicit and unequivocal” (In re Waldron v. Goddess, 61 N.Y.2d 181, 183

©(1984)).
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Southport’s complaint alleges breach of fiduciary duty, aiding and abetting
* breach of fiduciary duty, fraud, conspiracy to commit fraud, the agreements were

not bargained at arm’s-length, self-dealing, and intentional breach of defendants’

=TS yTsT AUJ.P‘
RECEl VED NYSCEF: 04/ 14/ 2017 ’

:
g

fiduciary duties. Defendants counterclaims allege _severahce pay and

indemnification, attorneys’ fees, defamation, breach of contract regarding

disparagement, and punitive damages and sanctions. “Once it is determined that a

valid agreement to arbitrate exists and that the matter in controversy falls within '

the scope of the agreement all judicial i 1nqu1ry must end” (Liberty Mgt. & Const. | : ‘

Ltd. v. Fifth Ave & Slxty-S1xth St. Corp., 208 AD2d 73 [1st Dept 1995]) : _ q

|
Plaintiffs’ claims and three of defendants’ counterclaims pertain to defendants’ : I

employment at Southport and must be submitted to JAMS.
“[A]n order to arbitrate the particular grievance should not be denied unless
it may be said with positive assurance that the arbitration clause is not susceptible

- of an interpretation that covers the asserted dispute. Doubts should be resolved in

favor of coverage” (AT&T Technologies, Inc. v. Communications Workers of

America., 475 U.S. 643, 649 (1986) (internalfquotation marks and citation |

omitted); see also Monarch Consulting Inc. v. Nat’l Union Fire Ins. Co 26.N.Y.3d

659, 674-76 (2016)). The arbitration provi.si-'ons‘ in the agreements are clear and

determined by JAMS.

convincing that any matters pertaining to defendants’ employment will be ]
|
|
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Cost of arbitration

Moreover, plaintiffs allege that in order tora'dequately arbitrate this issue, the
parties will need to ﬁnd a “well qualiﬁed neutral,’-’.wh”ich could e)rceed $100,000
plus the additional 12% JAMS fee. 'The arbitration provision states, “Southport
shall pay all fees in excess cf those vsihich would be required if the dispute was
decided in a court of law.” Southport contends that the cost of arbitration vi/culd

prevent it from pursuing its claims against the defendants.

The plaintiffs’ rely on the case Brady v. Williams Capital Grp., L.P., where
the New York Ccurt of Appeals court determined, “the issue of'a litigant’-s
financial ability is to be resolved onpa case-by-case basis; The inquiry shculd
consider the following questions: whether the litigant can pay .the arbitration fees
and costs; what is the expected cost differential between arbitration and litigation
in court; and whether the cost differ’ential is so substantial as tc deter the bringing

of claims in the arbitral forum” '(Brady V. Williams Capital Group, L.P., 14NY3d

459, 460 (2010)).
- | In this case, unlike in Brady, S_cuthport’s employment contracts did not
| include an equal sharing of arbitration fees and co.sts, but instead Southport’s
; exclusive responsibility to pay all fees required in arbitration. Scuthport did nct
g _ - submit concrete evidence showing that the cost of litigating in ccurt would be less

| expensive than an arbitral forum. “Arbitration is a creature of contract, and it has -

10
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4

long been the policy 6f this Stéte to interfere as little as.p(_)ssib'le \};/ith the freedom | J
of consenting parties in structul‘ing their arbitration i‘e_l_ationship’? (ﬁ; at 465). |
Southport failed to ‘démonstraté v.that it was uhable to be.af the cos";s of arbitration,
~ thus invaliding the aljbitration agreement. Plaintiff did not prove that the costof :

arbitration is substantial enough to deter plaintiffs from asserting claims in the

arbitral forum.

Demand for arbitration serv_e(i proper_ly | _ | ' |

Southport’s allégétions'that defendants’ demand for arbitration was served
improperly does not have merit. Pursuant to CPLR 75(53(0); a demand to arbitrate
“shall be served in thg same .ma_I_lner as a summons or by registered or certified :
mail, return receipt requested. Sefvice of thé épplicatidf; may be made upo_ﬁ_ t_ﬁé

. adverse party, or upon his attorney if the atto_rney's}namé appears on the demand
for arbitration or the notice of.iﬁte,ntion to arbitrate. 'Servic.e of the application by
mail shall be timely if such applibati_ori is posted within the prescrib_ed perfod.”

" (CPLR7503(c)).

Southport argues that 1t did not Teceive defendénts’ demand- for arbitrafion,
but, accordihg to the _évidencé at hand, Southport re‘ceive’d their demand for
afbitfation on or about November 4,2016. “Arule whiph pvrovidefs_that servicé 1S

l ‘ completé upon mailing is a sound'one. It allows a cla{n.l._ant. to dgtermine with

certainty when its claim has been made and to control whether the claim has been
11
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timely interposed” (All_ied Wholesale, Inc. v. Asia N. Am..E.astbeund Rate -
Agreement, 212 AD2d 472, 473 [1st Dept 1995]). Exhibi'es I'_andi_‘J shovs} that the
demand for afbitration ._Was delivered _by priofity and certiﬁed mail. The‘ defendants
provided plaintiffs with appfopriate notice and was within the twenty-day period.
Plaintiffs’ allegations have no merit.

Motion to Dismiss Counterclaims 'nﬁrsuant fo CPLR 3211(a)(7)

Plaintiffs mo.Ve to diemiss .tne_second,vthird, fourth and fifth counterclairns.

Pnrsuant to CPLR 321 ll(a_)(7).', :a motion to dismise for failure to state a cause
of actien lies if the pleading is. defective en its face. The pleading }must’ be
construed liberally, the factual allegations are deemed to be true, and the
nonmoving party is granted the beneﬁf of every'posSible favoi'able' inference

~ (Mahler v. North Shore Camp, LLC, 145 A.D.3d 678, 678 [2" Dept., 2016])

The second counterclaim alleges that defendants have rights to
indemnification, including the right to have all legal fees reimbursed, under a
provision in the employment agreements, which states in part:

To the fullest extent permitted by applicable law, Southport agrees to

advance your incurred reasonable legal expenses and to indemnify you (an
“Indemnified Party”) from and against any and all losses, claims, damages
and liabilities, joint or several, to which such Indemnified Party may become
subject relating to, arising out of, or in connection either with this
Agreement or the actions entailed with performing the duties requlred of the
position of President and/or an-officer of Southport..:.

13 di2 15
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In short, the Court finds that the second cOuntercIaim 'ivs-sufﬁcier_it to state a -

. cause of action based on the simple fact that the agreements contain the broadly-

worded indemniﬁéat_ioh pro'vli'sio_n..v Whether’the dé‘fehdahts are entitled to
indemnification under the _'prox-{i‘s_i'(_)ni's_ a factual issue for the arbitrato_r. o
The third ‘c,o“untérclai'rh;asesértﬂs a cause of action for défarnati't;n' based on the

allegations contained in the ;éomﬁlaint. “It is ergllvé'ls‘tabli’s_'h"ed thata statement

made in the course oflegal 'prbééé_dings is absohitelyv p’ri.vilegéd i?f it is atall

pertinent to the htlgatlon” (Lacher V Engel 33 A D. 3d 10 13 [1St Dept 2006] see.

also Kaye v. Trump, 58 A D 3d 579 [1St Dept., 2009 Arts4All Ltd V. Hancock 5

~ AD3d 106 1 Dept., 2004])
The fourth counter_clalm'-allege}.s breach o-ff »coritr‘act ré»gal'rfdingv— di'sparag‘e'ment; :'_

" based on a provision in th'e*s_eparatiorl,agreéménts; which states 'i’n part:

~ The parties .. agree that each w1ll not door say anythmg that would have -
the effect of d1m1n1sh1ng or constrammg the goodwﬂl and reputatlon of the
other. : : :

The fourth countérclaim‘ig sufficient to state a cause of action based on the

simple fact that that the separation .fa_grei:ements co'r'lta'inv_this bro‘advly-_worded ;

~ provision. Whether'a‘party __vio‘lated thév,‘prbVi_vszion is_:"a'-'factUalV'ifssv'uej for th‘e

. arbitrator.

The fifth cogntert:lai'm:Se'e_kfi'ng" attorneys’ fees and sanctions alleges that the

complaint and amehde_d complamt wér¢ filed in “Ba.d:faith’b’ _and for the sole
B
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purpose of “harassmg the defendants New York does not recognrze a common-

law cause of action to reCOVer__ darnages for haraSSrnent (Daulat V.-Helms _.qus.,

Inc., 18 A.D.3d 802; 803 [2" Dept., 2005]).

Accordingly, 1t1s
ORDERED thatthemotlon xto stay a-rbitratien hetween plaintiffs SOuthpert
N Lane Management LLC and Southport Lane L.P. and defendants Kevm Adler and
Brian Less1g is hereby den1ed ! and 1t is further e
ORDERED.that.:the rnotlon 'tQ drsmrss eountercl}ainrs; is granted, vand the

third and fifth counterclaims.are._dis'rnissed.-

The foregomg constltutes the decrslon and order of the court v

 Date: April 14,2017~~~ M( \
New York, New York. = - Aml C S gh

-~

! The court notes that defendants failed to move to compel arbitration and stay this aetion.
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