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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 60

A INDEX NO. 650480/2010

DAVIDIH. OSTAD,

MOTIONDATE

Plaintiff,
MOTION SEQ.NQ, 008
o= V -
BENZAD NEHMADI, a//z BEN NENMADI and BENITA
DECISION AND ORDER

HOLDINGS LLC,

Defendants.

HON. MARCY S FRIEDMAN:

The following e-filed documents, listed by NYSCEF document mumber (Motion 006) 267, 268,
269, 270, 271, 272, 275, 282, 287, 28R, 284G, 290, 291, 292, 293, 204, 295, 296, 297, 298

were read on this motion to AMEND TRIAL DECISION

This action arises out of a cash transaction between plaintiff David Ostad and defendant

Behzad Nehmadi. The action was tried before this court without & jury on March 4, 5, 6, and 22,

2019, In a decision after trial on the record on March 22, 2019 (trial deciston), this court held

that Mr. Ostad was entitled to judgment on his unjust enrichment cause of action in the amount

of $400,000. (Mar. 22, 2019 Tr. [NYSCEF Dioc. No. 272}, at 554 [3/22/19 Tr.]) Mr, Ostad now

moves for an order, pursuant to CPLR 4404 (b), amending the court’s trial decision to the extent

of providing for pre-judgment interest on the award of $400,000 as of March 2008, at the

statutory rate of 9% per annum. Defendants Nehmadi and Benita Holdings, LLC cross-move for

an order “amending” the trial decision to dismiss Mr. Ostad’s cause of action for unjust

enriclunent and 1o vacate the award of 3400000, on the ground that the unjust enrichment claim

is lime harred.
CPLR 4404 (b) provides:

“After a trial not triable of right by a jury, upon the motion of any
party or on iis own initiative, the court may set aside its decision or
any judgment entered thereon. It may make new findings of fact or
conclusions of law, with or without taking additional testimony, render
a new decision and direct entry of judgment, or it may order a new trial
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of a cause of action or separable issue.”
in the irial decision, the court denjed Mr. Ostad’s cause of action for a constructive frust.
(3/22/18 Tx., at 533} The court determined that Mr. Ostad and Mr. Nehmadi had a close
personal relationship, which the court found to be one of trust; that Mr. Nehmadi needed cash to

close a difficult business deal;! and that Mr. Ostad provided the cash. (Id,, at 550-552.)

Although the court concluded that Mr. Ostad did not prove that the cash was given o Mr.

552}, the court found that the cash was not a “gifi” to Mr. Nehmadi. {(Id., al 553}

Contrary to Mr. Nehmadi’s contention on this motion, the court did not find that the cash
transaction was a loan. Rather, the court found that Mr. Osiad’s provision of the cash 1o Mr.
Nehmadi was consistent with the informal manner in which Mr. Ostad and Mr. Nehuadi
conducted financial transactions until March 2008, when the relationship between them sharply
deteriorated after Mr. Nehmadi’s invelvement in foreclosing on a loan for a separate property in
Florida that Mr. Ostad had purchased. (Id,, at 553-554.)

Based on the credible evidence at the trial, the court now makes the additional finding,
which was not expressly articulated in the trial decision, that consistent with the informal manner
in Whi{.‘ihj\/ﬁ'. Ostad and Mr. Nehmadi conducted financial transactions prior {6 the breakdown of
their relationship, Mr. Ostad provided, and Mr. Nehmadi accepied, the cash, with the reciprocal
expeciation that some financial benefit would be provided by Mr. Nehmadi to Mr. Ostad in the
future. Put another way, Mr. Ostad’s provision of the cash to Mr. Nehmadi was a financial favor

on which the claim for unjust enrichment may be predicated. (See Whittemore v Yeo, 112 AD3d

475, 475-476 [1st Dept 20137 [where plaintiff made a guaranty as a favor to defendant, his

! As found in the trial desision, Mr, Nehmadi credibly testified that the closing of the property was time of the
sssence; the seller wanted an upfront deposit 10 be released from eserow, which was very unsual; and the seller was
behind in his mortgage payments and was going to prison. (3/22/19 Tr., at §50.)
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former friend, the court held that plaintiff®s unjust enrichment claim was viable, as the guaranty
“was not shown to be grounded in any contractual agreernent as between therm™ )

The court accordingly rejects Mr. Nehmadi’s contention on this motion that the cowrt’s
determination in the trial decision improperly treated the cash transaction as “an informal and
undocumented loan. . ..” (Defendants’ Memo. In Opp. and In Supp. of Cross-Motion, at 8.}

The court further rejects Mr. Nehmadi’s contention that if the transaction were a loan, the statute
of limttations for a loan payable on demand would apply and would bar the unjust enrichment

Adthough the trial decision granted Mr. Ostad judgment on the unjust enrichment cause of
action and determined that Mr. Ostad did not establish the constructive trust cause of action, the

unjust enrichment finding was based on Mr, Ostad’s proof of all of the clements of the

constructive trust claim, except the promise element—i.e., that 2 promise was made {o exchange
the cash for a ten percent interest in the property. As discussed further below, the cowt finds that
the same statute of limitations therefore applies to both the constructive trust and unjust
enrichment claims,

it 15 well settled that a constructive trust claim “is governed by the six-year statute of
Iimitations provided by CPLR 213 (1), which commences to run upon cccurrence of the

wrongful act giving rise to a duty of restitution. . . . (Knobel v Shaw, 90 AD3d 493, 486 fist

Drept 20137 {internal quotation moarks and citation omitted] [Knebel].¥ In cases in which both
constructive trust and unjust enrichment causes of action have been asserted based on the same
facts, the courts have repeatedly held that the six-year statoie of limitations applies {o both causes

of action. {See e.g., Uerachel v Christensen, 143 ADAd 555, 556 [Ist Dept 2016] [“Plainiiffy’

* CPLR 213 (1) provides that a six-year siatute of limitations applies to “an action for which no Hmitation is
specitically presoribed by law.”

SEO480/2018  OSTAD, DAVID M. vs. NEHMASE, BEHIAD Page 3 of &
Motion No. 808

3 of 6



["PITED_NEW YORK_ COUNTY CLERK 07/ 297/ 2019 10: 48 AN | NDEX NO. 650460/ 2010

NYSCEF DOC. NO. 299 RECEI VED NYSCEF: 07/29/2019

claims for . . . unjust envichiment | § and constructive trust accrued at the time of their injury™};

Coombs v Jervier, 74 AD3d 724, 724 [2d Dept 2010] [“Causes of action alleging unjust

enrichment and {o impose a constructive trust [are] governed by a six-year statute of limitations

and begin{ | to accrue upon the occurrence of the wrongful act giving rise to a duty of restitution

Rickerman, 34 AD2d 1069, 1070 [3d Dept 1970]; see also Weinstein-Kom-Miller, NY Civ Prac

CPLR Y 213.01, n 7 [“A cause of action alleging unjust enrichment is . . . governed by the six-

vear statute of limitations of CPLR 213 (1) and begins to run upon the occurrence of the alleged

wronglul act giving rise to the duty of restitution”}; Mava NY, LLC v Hagler, 106 AD3d 583,
S85 [1st Dept 20137 [eiting Knobel in support of its holding that the six~vear statute of
Himitations applies where “the unjust enrichment and breach of confract claims are based upon
the same facts and pleaded in the alternative™}.)

Omn this guthority, the court holds that the constructive trust statute of limitations applies
to the unjust enrvichment cause of action. As discussed in this cowrt’s decision of the motion for
summary judgment, and on the authorities cited in that decision, the statute of Himitations

“commences to run upon ocowrrence of the wrongful act giving rise to a duty of restitution.”

quoting Knobel, 90 AD3d a1 496.) As held in the summary judgment decision, the constructive
irast cause of action accrued in March 2008 when Mr. Nehmadi repudiated My, Ostad’s demand
for his asserted stake in the property. (2017 WL 4315071, * 3.) The court adheres to its holding
in the trial decision, based on the credible evidence, that the cause of action for unjust
envichment acerued at the same time, (3/22/19 Tr., at 534, This cause of action is timely as it
was asseried when the action was commenced in 2010, well within the six-year statute of

limitations. Mr. Nehmadi’s motion will therefore be denied.
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Mz, Ostad’s motion® for pre-judgment interest on the award of $400,000, pursuant to
CPLR 3001 (8}, will also be denied. In the irial decision, the court declined to exercise its
discretion to award pre-judgment interest. (3/22/19 Tr., at 554-553.)
it is well settled that “{t}he theory of unjust enrichrnent lies as a quasi-contract claim and

conternplates an obligation imposed by equity to prevent injustice, in the absence of an actual

{2012} [brackets in original; internal quotation marks omitted]) It is undisputed that under
CPLR 3001, the court has discretion to award pre-judgment interest on an equitable claim.”

Mr. Ostad claims that the court’s failure to award interest was an abuse of discretion. In
particular, he argues that interest from March 2008 is mandated because Mr. Nelunadi
wrongfully withheld the cash that Mr. Ostad provided to him, and that the denial of interest
would result in a windfall to Mr, Nehmadi, (See Aff of Bvan Klestzick [Mr, Ostad’s attorney],
e ?4212.}‘ Mr. Ostad also appears to argue that interest should be awarded based on Mr.
Nehmadi’s wrongful denial that “he even received the money” from Mr. Ostad. (Id., §22.)

As Mr, Ostad correctly argues, “[tlhe purpose of interest is o require a person who owes
money 1o pay compensation for the advantage received from the use of that money over g period

of tme.” (Manuofacturer’s & Traders Trust Co. v Reliance Ing. Co., 8 NY3d 583, 589 [20071)

“Interest is not a penalty.” (Id. [internal quotation marks, citation, and brackets in original

* To the extent that Mr, Ostad seeks to amend the trial decision to impose a construstive trast {Martin Reply AFE, 48
4-31), this claim is improperly made for the frst tiee on the reply. (Small v Sitv of New York, 166 AD3d 471, 473

rot 16 permit the movant to introduce new arguroents in support of, or new grounds for the motion”.} In any event,
the claim is without merit,

4 CPLR 5001 {a) provides:
“Interest shall be recovered upon 3 surs awarded because of 2 breach
of performance of a contract, or because of an act or omission
depriving or otherwise interfering with title to, or possession or
enjoyment of, property, except that in an sction of an equitable
nature, interest and the rate and date from which it shall be computed
shall be in the court’s discretion.”
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omitted].) Under the unusual circumstances of this case, however, the court remains
unpersuaded that interest should be awarded. These circumstances include that plainttif himself
watted until 2008, five years after he gave the cash to Mr. Nehmadi, to demand an interest in the
property, and then waited again until 2010 to commence this action (see 3/22/19 Tr., at 554-555);
the transaction was undocumented; and the determinaiion as o whether the cash transaction
occurred turned entirely on the resolution of 3 bona fide credibility dispute. Mr. Ostad cites no
authority awarding interest on similar facts. Moreover, o the extent that Mr, Ostad claims that
Mr. Nehmad: should be required t© pay interest because he dented his receipt of the money, the
mterest would in effect be a penalty given the bona fide dispute.

It 1s accordingly hereby CRDERED that the motion of plaintiff David Ostad to amend the
decision after trial on the record on March 22, 2019 (wrial decision) to award pre-judgiment
interest and for other relief is denied; and it is further

ORDERED that the cross-motion of defendants Behzad Nehmadi and Benita Holdings,
LLC to “amend” the trial decision to dismiss Mr. Ostad’s claim for unjust enrichment and to
vacate the award of $400,000 is dented.

This constitutes the decision and order of the court.
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