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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 54 
----------------------------~-----------------------------------------)( 
KEVIN CAPONE and STEVEN SCHEINMAN, Index No.: 651794/2015 

Plaintiffs, DECISION & ORDER 

-against-

LDH MANAGEMENT HOLDINGS LLC and 
LDHMH MM, LLC, 

Defendants. 
----------------~------------------------------------------------------)( 
STEVEN SCHEINMAN, 

Plaintiff, 

-against-

CASTLETON COMMODITIES INTERNATIONAL LLC, 

Defendant. 
-----------------------------------------------------------------------)( 
JENNIFER G. SCHECTER, J.: 

Motion sequence numbers 008 and 009 are consolidated for disposition. 

Plaintiff Steven Scheinman moves, separately in each of the above captioned 

consolidated actions, to dismiss the counterclaims of defendants LDH Management 

Holdings LLC (Holdir:igs ), LDHMH MM, LLC, and Castleton Commodities International 

LLC (LDH). Defendants oppose the motions. The motions are granted in part. 

Background 

In this action plaintiffs Kevin Capone, formerly the head of trading at LDH (an 

energy company) and Steven Scheinman, formerly LDH's general counsel, allege 

entitlement to certain post-termination compensation. Defendants asserted counterclaims 
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against Scheinman seeking recovery for breach of fiduciary duty, breach of contract and 

legal malpractice based on his provision of legal advice to Capone that was adverse to the 

company while he was still employed by LDH as its general counsel (Dkts. 97, 112). 

Defendants also assert a counterclaim under section 3(d) of Scheinman's separation 

agreement alleging that he was overpaid (see id. at 3 7). Scheinman moves to dismiss the 

counterclaims based on expiration of the statute of limitations and the doctrine of in pari 

delicto. 

Discussion 

"When a nonresident sues on a cause of action accruing outside New York, CPLR 

202 requires the cause of action to be timely under the limitation periods of both New 

York and the jurisdiction where the cause of action accrued" (Global Fin. Corp. v Triarc 

Corp., 93 NY2d 525, 528 [1999]). Defendants are Delaware LLCs with a principal place 

of business in Connecticut, which is where Scheinman worked for them and committed 

the alleged malpractice (see Oxbow Calcining USA Inc. v Am. Indus. Partners, 96 AD3d 

646, 651 [1st Dept 2012]). Though defendants' counterclaims accrued in Connecticut, 

there is no need to address their timeliness under Connecticut law because they are 

clearly time-barred under New York law (see Veritas Capital Mgmt., L.L. C. v Campbell, 

82 AD3d 529 [1st Dept 2011] ["breach of fiduciary duty claim is barred unless it is 

timely under the shorter of the New York or Connecticut statute of limitations"]). 

2 
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Defendants allege that Scheinman, while serving as their in-house counsel, 

provided legal advice to Capone that helped him strategically in asserting the claims that 

are the basis of this lawsuit. They state a claim for malpractice and breach of fiduciary 

duty--both of which have a three-year statute of limitations because defendants 

exclusively seek monetary damages (IDT Corp. v Morgan Stanley Dean Witter & Co., 12 

NY3d 132, 139 [2009]; Matter of R.M Kliment & Frances Hals band, Architects, 3 NY3d 

538, 541 [2004]). Defendants cannot recast the claim as one for breach of contract to 

avail themselves of the longer six-year limitations p~riod (Johnson v Proskauer Rose 

LLP, 129 AD3d 59, 68 [1st Dept 2015], citing Kliment, 3 NY3d at 541-42; see Risk 

Control Assocs. -Ins. Group. v Lebowitz, 15.1 AD3d 527, 528 [1st Dept 2017]). It is. 

undisputed that Scheinman' s conduct that gave rise to defendants' counterclaims 

. 
occurred in 2011, so by 2015, when this action was commenced, the counterclaims were 

time-barred. 1 

Defendants' contentions that their counterclaims are grounded in fraud or that 

plaintiffs deceptively caused them to wait until after 2014 to assert such claims ate 

baseless. To be sure, the limitations period for fiduciary duty claims involving fraud is 

six years plus two years from when a reasonable person knew or should have known 

about the fraud (Kaufman v Cohen, 307 AD2d 113, 119 [1st Dept 2003], see Aozora 

Bank, Ltd. v Credit Suisse Group, 144 AD3d 437, 438 [1st Dept 2016]). The fraud, 

however, must not be incidental to the breach of fiduciary duty (see Romano.ff v 

Romanoff, 148 AD3d 614, 616 [1st Dept 2017]; Access Point Med., LLC v Mandell, 106 

1 The parties agree that the counterclaims relate back to the commencement of this action. 
3 
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AD3d 40, 44 [1st Dept 2013] ["failure to disclose a conflict of interest does not transform 

a breach of fiduciary duty into a fraud"]). Additionally, a failure to disclose one's own 

alleged wrongdoing does not toll the statute of limitations (Ross v Louise Wise Servs., 

Inc., 8 NY3d 478, 491 [2007] ["a plaintiff may not rely on the same act that forms the 

basis for the claim" to obtain a toll and there must be "some conduct on the part of the 

defendant after the initial wrongdoing; mere silence or failure to disclose the 

wrongdoing is insufficient"] [emphasis added]). Here, the alleged fraud is Scheinman's 

"concealment of his disloyal dealings" (Dkt. 135 at 13; Dkt. 141 at 20). It is incidental to 

the alleged breach of fiduciary duty and there is no basis for any toll. 2 

Nor can the counterclaims based on Scheinman's alleged misconduct be used to 

set off defendants' liability on his breach of contract claims. CPLR 203( d) provides that 

a counterclaim that "arose from the transactions, occurrences, or series of transactions or 

occurrences, upon which a claim asserted in the complaint depends (is) not barred to the 

extent of the demand in the complaint notwithstanding that it was barred at the time the 

claims asserted in the complaint were interposed." The statute's "arose from" language is 

interpreted strictly to exclude claims that merely "relate to" but do not actually "arise out 

of the same transactions or occurrences" (SCM Corp. v Fisher Park Lane Co., 40 NY2d 

788, 792 [1976]; see Levy v Kendricks, 170 AD2d 387, 388 [1st Dept 1991]). Here, 

Scheinman's conduct concerns the advice he allegedly improperly gave to Capone about 

the merits of the claims that Capone asserts in this action. While Scheinman's alleged 

2 Defendants' argument that plaintiffs' delay in suing operates as a toll is rejected. The CPLR 
deals with that situation by providing, in limited circumstances, the right to use time-barred 
claims as set-offs. 

4 

I. 
I 
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malfeasance relates to Capone's claims, it does not anse out of the transactions or 

occurrences giving rise to Capone's claims - namely, the valuation used to compute his 

buy-out. The propriety of the advice does not turn on the validity of the valuation; it was 

advice, give after the fact, about how to challenge the valuation. Ergo, the advice merely 

relates to the valuation. A set-off under CPLR 203( d), therefore, is impermissible (see 

Distribuidora De Discos Karen C. Por A. v Universal Music Group, Inc., 201 7 WL 

1019697, at *6 [SDNY Mar. 15, 2017] ["While both claims implicate the 2006 Release 

Agreement, they will involve development of different facts and relate to different time 

periods and different actions by the parties. This is not a sufficient nexus to justify 

application of section 203( d)"]). 

Defendants' proposed breach of contract counterclaim for overpaying Scheinman 

under paragraph 3( d) of his separation agreement is indisputably not time-barred (and, in 

any event, would be permitted as a set-off since it arises out of the disputed valuation). A 

defense of in pari delicto is inapposite to this counterclaim. The alleged tax fraud has 

nothing to do with the valuation issues and, most critically, is not wrongdoing committed 

between the parties (see Kirschner v KPMG LLP, 15 NY3d 446, 464 [2010] ["The 

doctrine of in pari delicto mandates that the courts will not intercede to resolve a dispute 

between two wrongdoers"]; see also Pinter v Dahl, 486 US 622, 635-36 [1988] ["A 

defendant cannot escape liability unless, as a direct result of the plaintiff's own actions, 

the plaintiff bears at least substantially equal responsipility for the underlying illegality. 

The plaintiff must be an active, voluntary participant in the unlawful activity that is the 
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subject of the suit. Plaintiffs who are truly in pari delicto are those who have themselves 

violated the law in cooperation with the def endanC] [emphasis added]). Plaintiffs had 

no involvement in defendants' alleged tax scheme, nor did they have any involvement in 

the decision to cancel the LLCs. 3 

Thus, this court agrees that if Scheinman prevails on his claim based on being 

underpaid for his Units, he will have to disgorge a portion of his compensation under the 

Separation Agreement.4 

Accordingly, it is ORDERED that plaintiffs' motion to dismiss defendants' 

counterclaims is granted only the extent that the first three counterclaims (breach of 

3 In any event, analysis of the disputed issue would necessarily go beyond the allegations in the 
complaint and admissible documentary evidence; thus, dismissal under CPLR 3211 would be 
improper. 

4 As the court previously explained: 

Scheinman was paid for his Units based on a fair market valuation founded on the 
assumption that the March 2011 sale of the Assets did not reflect the fair market 
of LDH as of December 31, 2010. In other words, defendants implicitly concede 
that the value ofLDH did indeed increase between December 31, 2010 and March 
2011. In fact, Scheinman was paid additional money under paragraph 3(d) based 
on the assumption that the fair market value of LDH as of December 31, 2010 
was actually less than the fair market value in March 2011 based on the sale price 
of the Assets. To wit, if value of the Assets did not increase between December 
2010 and March 2011, then Scheinman would not have been entitled to any 
payment under paragraph 3( d). So, if Scheinman prevails on his claim that the fair 
market value of LDH used to compute the amount paid for his Units was too low, 
he then must concede he was paid too much under paragraph 3(d) (Capone v 
Castleton Commodities Int'/ LLC, 2016 WL 1222163, at *9 [Sup Ct, NY County 
Mar. 29, 2016] [emphasis added], affd 148 AD3d 506 [1st Dept 2017]). 

It is unclear ifthe parties care how any set-off is allocated among Holdings and LDH. That is an 
issue for another day. Now that-the Nassau County action has been consolidated with this one, it 
is clear 1hat LDH has the ability to assert a counterclaim. In the end, the counterclaim ensures 
that Scheinman will not get a double recovery. 
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fiduciary duty, breach of contract, and legal malpractice) are dismissed and the motions 

are otherwise denied. 

Dated: January 2, 2020 ENTER: 
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