
Doka USA, Ltd. v Manny P Concrete, Inc.
2020 NY Slip Op 33618(U)

October 23, 2020
Supreme Court, Kings County
Docket Number: 508827/14
Judge: Lawrence S. Knipel

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York

State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.



FILED: KINGS COUNTY CLERK 11/02/2020 03:05 PM INDEX NO. 508827/2014

NYSCEF DOC. NO. 147 RECEIVED NYSCEF: 11/02/2020

1 of 4

, At an IAS Tern1, Part 57 of the Supreme Co11rt of 
i t)1e State of New York, 11eld ii1 and for tl1e County of 
' Kings, attl1e Cou1thouse, at Civic Center, Brooklyn, 

New York, on the 23rd day of October, 2020 

PRESENT: 

HON. LAWRENCE KNIPEL, 
Justice. 

-- ---- --- ---- --- ------------ --- -- ,_ -- -x 
DOKA USA, LTD., 

Plaintiff, 

- agai11st -

MANNY P CONCRETE, INC., PEI<KAN 
CONCRETE CORP. and BROOKLYN COLLEGE 
OF TI-IE CITY OF NEW YORK, and • 
CITY UNIVERSITY CONSTRUCTION FUND' and 
PHILADELPHIA INDEMNITY INSURANCE ! 
COMPANY, 

Defendants. 
______ - - __ - - - - - - - - - - - - - - - - - - - - - - - -1- - - -X 

• 
Tl1e following efiled papers read 11erein: 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motio11 fil1d 
Affidavits (Affinnations) Ai111exed. ____ _,; ___ _ 

Opposing Affidavits (Affir1nations)•-----,-----

Reply Affidavits (Affirn1ations), ______ C----
. i 

Index No. 508827/14 

Papers N1unbered 

137-138 

: 
Upon the foregoing papers, plaintiff [/aka USA, Ltd. (Doka) moves for an order, 

pursuant to CPLR 2104, enforcing a stipulatidn of settlement between the parties. 

: 
Doka co1nme11ced this action to recove~ damages a11d to foreclose a mechanic's lien 

stem1ning from Doka '·s leasing and provision df equipment and tnaterials for a construction 

: 
project at Brooklyn Performing Arts Center. Aqcording to the affirmation ofDoka's counsel, 
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Geoffery Johnson, Esq., shortly before the parties were scheduled to appear for trial, he 
i 

engaged in settle1nent negotiations with Manny Frade, Esq., who represented tl1e two 

contractors, Manny P Concrete, Inc. (MPC) and Perkan Concrete Corp (Perkan), and MPC's 
i 

bonding company, Pl1iladelphia Inde1nnity Irjsura11ce Company, which had issued payment 

and lien bonds. On February 24, 2020, at 8: 14 AM, Mr. Johnson sent an email to Mr. Frade 
i 

stating the following: 

"Manny, Doka will settle base~ on $125,000 payable no later 
than 6 months from today, the settlement to be made with MPC 
and Perkan with a personal guafantee from [the owner ofMPC]. 
In addition, in the event of d¢fault Doka will be. entitled to 
collection costs including attorQ.ey's fees plus interest at tl1e rate 
of 10 percent annually from the date of default until collection. 

i 

Geo ft~' 

According to Mr. Johnson, at 8:29 A~ Mr. Frade replied with an email stating "Ok. 

Please let the court know we have settled." ~r. Johnson also alleged that he received a 

second e1nail fro1n JV[r_ Frade, shortly therea~er at 8:32 AM, stating "Just to confirm. I am 

turning around and heading back to the offidf'. Let me [know if! you will be drafting the 

agree1nent." 

Mr. Johnson thereafter drafted asettle~e11tagree1nentwhich was signed by Doka, but 

has not been signed by defendants. As a resulii Doka brings the instant inotion for an order 
i 

enforcing the settle111ent agreement pursuant to ;cPLR 2104 based on the einail chain between 

Mr. Johnson and Mr. Frade which Doka allegbs evinces mutual assent. 

i 
2 

[* 2]



FILED: KINGS COUNTY CLERK 11/02/2020 03:05 PM INDEX NO. 508827/2014

NYSCEF DOC. NO. 147 RECEIVED NYSCEF: 11/02/2020

3 of 4

CPLR 2104 states, in relevant part, that "[a]n agreement between parties or their 
i 
' 

attorneys relating to any 1natter in an action,lother tha11 011e made between counsel in open 

cotirt, is not binding l1pon a party 11nless it i~ in a writing s11lJscribed by hi1n [or her] or his 
i 

[or her] attorney or reduced to the form oflan order and entered," Furthem1ore, "[t]o be 

enforceable, a settlement agree111ent 1nust se~ forth all 1naterial terms, and there must be [a] 
i 

clear mutual accord between the parties" (Mbrtin v Harrington, 139 AD3d 1017, 1018 [2d 

Dept 2016]; see little v County of Nassau, 148 AD3d 797, 798 [2d Dept 2017]; De Well 
i 

Container Shipping Corp. v Mingwei Guo, 1Q6 AD3d 846, 847 [2d Dept 2015]). An email 

that inerely co11fir1ns a purported settle1nePt is 11ot necessarily suf!icient to bring the 
i 

purported settlement into the scope of CPLR!2104 (see De Vita v Macy's E., Inc., 36 AD3d 

751, 751 [2d Dept 2007]). However, where i'an email message contains all material tenns 
i 

of a settle1ne11t and a tnanifestation of mutual accord, and the party to be charged, or his or 

her agent, types his or her name under circum~ta11ces 1nanifesting an inte11t that the name be 
i 

treated as a signature, sucl1 an e1nail 1nessage ffiay be deemed a subscribed Vilriting within the 

1neaning of CPLR 2 I 04 so as to constitute ~n enforceable agreement" (Force/Ii v Gel co 
i 

Corp., 109 AD3d 244, 251 [2d Dept 2013]; sJe Kata/do v Atlantic Chevrolet Cadillac, 161 

AD3d 1059, 1060 [2d Dept 2018]). Correspondence "aclmowledging the settlement and 
i 

signed by [a party's] attorney satisfy the reqJirement of a subscribed writing" pursuant to 

CPLR 2104 (Morrison v Bethlehem Steel Corp., 75 AD2d 1001, 1002 [4th Dept 1980]; see 
i 

Gaglia v Nash, 8 AD3d 992, 993 [4th Dept 2Q04]). 
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"[E]-1nails exchanged between couns'.el, whicl1 contained their printed na1nes at the 
: 

end, co11stitute signed writings (CPLR 2104~ within tl1e tneani11g of the statute of frauds" 

(Williamson v De/sener, 59 AD3d 291, 291 [ilst Dept 2009]; see Stevens v Publicis SA., 50 
: 

AD3d 253, 255-256 [!st Dept 2008], Iv dis0issed 10 NY3d 930 [2008]). The copy of the 

8:29 AM email from Mr. Frade filed with the court (purportedly acknowledging and 
: 

accepting the settle111ent offer) is redacted, 1 and thus the court is unable to confirm the 

contents therein. T11ere are no other indicatio!is that Mr. Frade properly "subscribed" either 
: 

the 8:29 AM email or the 8:32 AM email in adcordance with CPLR 2104 by typing his name 

I 
therein "under circu1nstances manifesting an ~ntent that the na1ne be treated as a signature." 

: 

Accordingly, Doka's 1notion to enforde the settle1nent agree1nent is denied. 

I 
The foregoing constitutes the decision; and order of the court. 

: 

ENTE 

Justice Lawrence Knipe! 

4 
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