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At an IAS Term, Commercial Part 6 of the Supreme 
Court of the State of New York, held in and for the 
County of Kings, at the Courthouse, at Civic Ce11ter, 
Brooklyn, New York, on the 121

h rd day of March, 
2021. 

PRES ENT: 

HON. LAWRENCE KNIPEL, 
Justice. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 
VGM,LLC, 

Plaintiff, 

- against-

!SY REALTY, LLC, 
SENYA'S FAMILY TRUST, 
BOARD OF MANAGERS OF 2752-2756 OCEAN A VENUE CONDOMINIUM, 
WLOCCUPATIONAL THERAPY SERVICES, P.C., 
AYM PHYSICAL TI-lERAPY, P.C., and 
"JOHN DOE NO. I" through "JOHN DOE No. I 0" inclusive, the na1ne 
of the last 10 defendants being fictitious, the true names of 
said defendants being unknown to the Plaintiff, it being intended to 
designate fee owners, tenants or occupants of the premises and/or 
persons or parties having or clailning an interest in or a lien upon 
the pre1nises described in co1nplaint, 

Defendants. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 

The following e-i1led papers read herein: 

Notice of Motion/Cross Motion, Affirmation (Af11davit), 
and Exhibits Annexed-~-~--~~~---~---

Af11rmation (Affidavit) in Opposition and Exhibits Annexed ___ _ 
Reply Affirmation (Affidavit) and Exhibits Annexed _____ _ 

DECISION AND ORDER 

Index No. 504380/20 

Mot. Seq. No. 2-4 

NYSCEFNo.: 

46-71: 37-45, 73: 74-76 
82-92 
94-95· 77-78 

In this action to foreclose a purchase-1noney 1nortgage on a commercial condominium 

unit, the following 1notions and cross motion have been consolidated for disposition: 

In Seq. No. 2, plaintiffVGM, LLC (VGM) moves for an order: ( 1) granting summary 

judgment on all causes of action in its complaint as against defendants !SY Realty, LLC and 

Senya's FamilyTrusl (collectively, defendants); (2) striking defendants' affirmative defenses 

and dismissing their counterclaims; (3) entering a default judgment as against all 

non-appearing defendants; and ( 4) appointing a referee to compute the su1ns due to it. 

In Seq. No. 3, defendants move for an order: (!) pursuantto CPLR 3126 (3), striking 

VGM's complaint for failure to comply with their Demand for Discovery and Inspection, 

dated Oct. 12, 2020 (the D&I demand); or, in the alternative (2) precluding VGM from 
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offering evidence at trial and/or 011 dispositive motions; and, in addition (3) sanctioning 

VGM for its failure to comply with the D&I demand. 

In Seq. No. 4, VGM cross-moves for a protective order and sanctions. 

Backgrou11d 

On Nov. 7, 2008, defendant !SY Realty, LLC (!SY), purchased from VGM 

a commercial condo1niniu111 unit (known as Unit No. 1) located at 2752 Ocean Avenue in 

Brooklyn (the condo unit). 1 As part of the purchase, !SY executed and delivered to VGM 

a promissory note in the principal amount of $330,000 (the note) secured by the purchase-

111oney 1no1igage on the condo unit (the inortgage). The note provided for 1nonthly interest 

payinents ahd inatured in five years on Nov. 7, 2013 "\:Vhen t11e entire principal a1nount 

becrune due and owing. The terms of the note were expressly 1nade subordinate to the terms 

of the 1nortgage.which, in turn, exe111pted ISY fro1n.paying interest to VGM in the fou1il1 and 

filth year of!he loan if. as happened to be the case here, VGM failed, by that time, to obtain 

a final certificate of occupancy (the CO) for the condo unit (see Mortgage Rider, § 3). 

When the note matured on Nov. 7, 2013, VGM made no demand on !SY to pay the 

outsta11ding b·aiance. As the final CO had not been obtained at the time of the inaturity of the 

notei VGM continued tal(ing steps toward obtaining the ·final CO. 

On Nov. 14, 2014, !SY commenced an action in this court, under Index 

No. 510781/14, ag·ainst VGM alleging, an1ong other things, causes of action sounding in 

breacl1 of contract and the ensuing loss of inco1ne to ISY resulting from VGM's failure t.o 

'-The condo unit is and has al\vays been used exclusively for commercial purposes. Codefendant<; 
WL Occupational 'l'herapy Services, P.C., and AYM Physical Therapy, P.C. are the current tenants of the 
condo unit (see Affidavit of Olga Galkina, VGM's n1anaging 1ncn1ber, dated Dec. 23, 2020 [NYSCEF #491, 
~~9,19). 

2 

--------
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obtain the final CO (the 2014 action). After VGMjoined issue, it moved for- and was 

granted - swmnary judgment dismissing the 2014 action (see Order, dated Apr. 6, 2017 

[Bailey-Schiftinan, J.], entered in the 2014 action). ISY's appeal from that order was 

dismissed by the Second Judicial Department for failure to perfect it (Appeal 

No. 2017-04056). 

In August 2016, VGM obtained the final CO for the unit. At that time, the note 

indebtedness - at least in part - retnained outstanding. 

On Mar. 9, 2017, !SY conveyed the condo unit to codefendant Senya's Family Trust 

(the Trust) for no consideration (NYSCEF #55). 

On Oct. 23, 2017, VGM commenced the first of what would eventually be three 

successive foreclosure actions. The first foreclosure action bearing Index No. 520513/17 

(the 2017 action) was dis1nissed on defendants' 1notion for su1n1nary judgtnent. The order, 

dated Oct. 24, 2018 (Vaughan, J.),. dismissing the 2017 action was expressly made "without 

prejudice." 

On Dec. 6, 2018, VGM co1nmenced the second foreclosure action under Index 

No. 524578/18 (the 2018 action). Initially, the Court (Vaughan, J.) denied VGM's and 

defendants' respective motions for summary judgment by order, dated June 5, 2019. 

Thereafter, VGM discontinued the 2018 action with court approval. The order, dated 

Jan. 24, 2020 (Knipe!, J .), granting VGM' s unopposed motion to discontinue the 2018 action 

was expressly inade "without prejudice." 

On Feb. 21, 2020, VGM commenced the instant (and by now the third) foreclosure 

action. After defendants' preanswer motion to dis1niss was denied by decision and order, 

dated Sept. 28, 2020 (Knipe!, J.), they interposed a joint answer with counterclaims to which 

3 
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VGM subsequently replied. Following docu1nent discovery, the inotio11s and cross motion 

sub judice were served. 

Disc11ssion 

VG M's Motion For Summwy Judgment And Other Relief (Seq. No. 2) 

Tur11ing first to the consideratio11 ofVGM's inotion for su1n1nary judg1nent and other 

relief, the Cou1i notes that the crux of the parties' dispute. is the a1nount of the outstanding 

indebtedness due and owing to VGM under the note. Regardless of how much VGM alleges 

it is owed under the note, ISY concedes in its opposition papers tl1at it owes VGM at least 

$66,138.88 under the no!e.2 Further, the parties do not dispute that the note has matured. 

Notl1ing in the record indicates that the terms of the note and 1nortgage have bee11 modified 

or extended in writing. 

''[I]n moving for sum1nary judg1nent in an action to foreclose a mortgage, a plaintiff 

establisl1es its pri1na facie case tl1rough the production of the 1nortgage, the- u11paid note, and 

evidence of default" (Deutsche Bank Natl. Trust Co. v Abdon, 131 AD3d 1001, 1002 

[2d Dept 2015] [internal quotation marks omitted], Iv denied26 NY3d 917 [2016]). Where, 

as here, a plaintifl'ls standiI1g to commence a foreclosure action is placed in issue by tl1e 

defendant, "it is incumbent upon the plaintiff to prove its standing to be entitled to relief~' 

(Wells Fargo Bank, N.A. vArias, 121AD3d973, 973-974 [2d Dept 2014] [internal quotation 

marks omitted]). 

2
· ,';ee Defense Counsel's Affirn1ation in Opposition to Plaintiffs Motion for Sum1nary Judginent, 

dated Jan. 22, 2021 (NYSCEF #82), ~ 35 ("a true current balance of $66, 138,88" is owed under the note) 
(emphasis omitted); see also Af1idavit in Opposition to Plaintiffs Motion for Sun1mary Judgn1ent, by lnna 
Yakhnis, a 1ne1nber of lSY and the trustee of the Trust, dated Jan. 22, 2021 (NYSCEF #83), ~ 8 
("The [aforementioned] calculations contained in 1ny attorney's [a]ffirn1ation are accurate and outline the 
true status of the 1no11gage pay1nents and [the note] balance."). 

4 
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Here, VGM has established its pritna facie entitlement to judg1nent as a tnatter ofla\V 

by producing copies of the unpaid note, the mortgage, and evidence of default (see e.g. 

Deutsche Bank Natl. Trust Co. v Abdon, 131 AD3d al 1002). In addition, VGM has 

established, pri1na facie, that it had standing to co1n111ence this acti<)TI by demonstrating that 

it was in physical possession of the note, which is annexed to the complaint, at the time the 

action was commenced (see US Bank N.A. v Seeley, 177 AD3d 933, 935 [2d Dept 2019]). 

Likewise, the atlidavit ofVGM's managing member has established that VGMhad physical 

possession of tl1e note when it com1nenced this actio113 (see Wells Fargo Bank, NA. v 

Charlaff, 134 AD3d 1099, 1100 [2d Dept 2015]; see also HSBC Bank USA, N.A. v Nelson, 

190 AD3d 842. 843 [2d Dept 2021] ["the afiidavit submitted in support of the plaintiffs 

1notion fOr su1n1nary judg1nent, together \\'ith, inter alia, a copy of the note ... , 

den1onstrated, pri1na facie, that the plaintiff had physical possession of the note prior to tl1e 

co1ru11ence1ne11t of' the action"]). Under the circu1nstances, production of the original note 

is not required (see Deutsche Bank Natl. Tr. Co. v Auguste, 185 AD3d 657, 658-659 [2d Dept 

2020]).4 

In opposition, defendants have failed to raise a triable issue of fact. '"A dispute as to 

the exact amount owed by the 1nortgagor to the 1nortgagee inay be i·esolved after a reference 

p11rs1Lant to RP APL 1321., and the existence of such a dispute does not precl11de the iss11ance 

3
· See Affidavit of Olga Galkina, VGM's 1nanaging 1nember, dated Dec. 23, 2020 (NYSCEF #49), 

~ 18 ("Plaintiff [i.e., VGM] has had physical possession of the original Note at all relevant tiines, including 
the date it co1n1nenced this action.") . 

.i. C.'f Ba_vvfe)V J,,oan .S'erl'il'ing, LLC v c~har!eslon, 175 AD3d 1229, 1232 (2d Dept 2019) ("Supreine 
Couit should have granted that branch of the defendant's 1notion \Vhich \Vas pursuant to CPLR 3124 to 
coinpel the plaintiff to produce the original note" because ''it cannot be asce1iained from the copy of the note 
[annexed] b)'the plaintiff [to the complaint] whether the separate page that bears the endorse1nen1 in blank 
was stan1ped on the back of the note, as alleged by the plaintiff, or on an allonge, and if on an a!longe, 
\Vhether the allonge \Vas 'so fir1nly affixed as to become a part thereat:' as required under UCC 3-202 [2]"). 

5 
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of summary judgment directing the sale of the mortgaged property" (Crest/Good Mfg. Co., 

Inc. v Baumann, 160 AD2d 831, 831-832 [2d Dept 1990]). Pursuant to CPLR 4311, "[a]n 

order of reference sl1all direct the referee to deter1nine ... specific- issues, to report issues, 

to per10rrn particular acts) or 1<.) receive and report evidence only." In additio11, an order of 

reference "may specify ... the povvers of the referee and the ti1ne for the tiling of his [or lier] 

report and may fix a time and place for the hearing." Consequently, defendants' fifth and 

seventl1 affirtnative defenses, together with their second and third counterclai1ns, asserting 

that the note indebtedness is subject to various offsets in their f'avor, are preserved and will 

be considered in the first instance by the referee at a 11earing. 

Further, the dis1nissal oftl1e 2017 action and the discontinuance of the 2018 action, 

which, in each it1stance, was "without prejudice," laclced a necessary eletnent of res judicata 

or collateral estoppcl, in tl1at st1ch dismissal or discontinuance was i1ot a final deter1nination 

on the merits (see Landau v LaRossa, Mitchell & Ross, 11 NY3d 8, 13 [2008]; Brandenberg 

v Primus Assoc., 304 AD2d 694, 695 [2d Dept 2003]). Nor was Justice Vaughan's order, 

dated June 5, 2019, a deter1nination on the 1nerits; to the contrary, this Court subsequently 

granted VGM's unopposed 1notion to discontinue the 2018 action without prejttdice. In 

contrast, defendants' third affirmative defense (claiming breach of contract by VGM) was 

decided adversely against the1n in the 2014 action by 1inal order, and their third affir1native 

defense is barred b)' the doctrines of res judicata and collateral estoppel. ·rhe C·ourt has 

considered defendants' re1naining affir1native defenses, as well as their remaini11g 

counterclaims, and ilnds thern to be without 1nerit. 

Accordingly, plaintiffs' 1notion for su1n1nary judg1nent and other relief is granted to 

the extent set forth in the decretal paragraphs below. 

6 
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Defendants' Motion To Strike VG M's Con1plaint For Failitre 
To Comply With Their D&I Demand And For Related Relief(Seq. No. 3) 

In opposition to plaintiffs motion a11d in support oftl1eir own inotion, defendants urge 

the Court to strike VGM's complaint for failure to comply with their D&I demand and to 

a\.Vard tl1e1n related relief. In particular, defendants talze issue with VGM's failure to 

produce: (1) the original note; (2) VGM's ineome-taxreturns as well as those of its members 

from Nov. 7, 2008 through Nov. 1, 2018; and (3) VGM's bank statements reflecting its 

deposits of all mmigage and other payments made by !SY to VGM on account of tl1e note 

indebtedness from Nov. 7, 2008 through Nov. 1, 2018. As stated above, the Court has ruled, 

in connection with defendants' opposition to VGM's summary judgment motion, that VGM 

11eed not produce tl1e original note for inspection. With respect to the remaining ite111s of 

requested discovery, defendants are not entitled to t11e production of VGM's and its 

me1nbers' respective inco1ne-tax returns_; nor are they entitled to an examination ofVGM's 

bank statements. The lender-borrower relationship between VGM and !SY (and, separately, 

bet\veen VGM and the 1'rust as ISY's_ transferee of the condo unit) does not et1titlc 

defendants to explore the inner \.Vorkings ofVGM's and its tne1nbers' business· operations. 

It is up to VGM, which bears the burden of proof on the issue of defendants' failure to make 

pay1nents in accorda11ce with the ter1ns of the note and tnortgage,5 to determine whicl1 

docu1nents it i11ay use at a heari11g before the referee to prove the axnounts it alleges 

defendants O\\'e it under the 11ote. Accordingly, defe11dants' tnotion to strike and for related 

relief is denied in its entirety. 

s. /)'ee e.g. lvloezinht v Baroukhian, 247 AD2d 452, 453 (2d Dept 1998). 

7 
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VG M's Cross Motion For A Protective Order And Sanctions (Seq. No. 4) 

To the extent that VGM's cross tnotion for a protective order and sanctions is not 

rendered moot by the Court's denial of defendants' 1notion to strike and for other relief, it 

is denied in tl1e Court's discretion. 

Co11clusio11 

Accordingly, it is 

ORDERED that VGM's motion in Seq. No. 2 for summary judgment and other relief 

is granted to the extent, and as provided for, in the long-form order to be issued in 

accordance with this decision and order; and it is further 

ORDERED that defendants' motion in Seq. No. 3 to strike VGM's complaint and for 

other relief is denied in its entirety; and it is further 

ORDERED that VGM's cross motion in Seq. No. 4 for a protective order and 

sanctions is de11ied in its e11tirety; and it is ft1rther 

ORDERED that VGM's counsel shall electronically serve a copy of this decision and 

order with notice of entry on defendants' counsel and shall electronically file an affidavit of 

service thereof with the Kings Cou11ty Cler}(. 

Settle lo11g-form order on notice, fully and accurately reflecting the rulings made 

l1erein. 

This ccl11stitutes the decision and order of the Court. 

' s. 
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