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2nd Circ. Urged To Dump NY For-Hire Tips
Surcharge Fight
By Linda Chiem · Listen to article

Law360 (November 3, 2022, 8:41 PM EDT) -- A New York injury compensation fund has told the Second
Circuit that state law authorizes it to assess a 3% surcharge on black car or for-hire ride services, yet consumers
in a certified class action are engaging in wordplay to accuse it of unjustly taxing drivers' noncash tips. 
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The New York Black Car Operators' Injury Compensation Fund, which recently received the green light to
pursue an interlocutory appeal with the Second Circuit, filed a supplemental brief Wednesday explaining
that state law clearly allows the fund to collect the surcharge on the "invoice, billings ... or credit payment" for
"covered services."  

The fund is seeking to undo U.S. District Judge Philip M. Halpern's October 2020 decision granting summary
judgment to plaintiff Joseph Kasiotis in a certified consumer class action alleging the fund's surcharge is an
unjust tax on drivers' gratuities. For years, the surcharge was 2.5%, but it was bumped up to 3% in 2020.  

The fund, which contends this presents a matter of first impression for the Second Circuit, wants the appellate
court to clarify how to interpret the fund's enabling statute: New York Executive Law Section 160-CC. A key
question in dispute is whether noncash tips that customers voluntarily give drivers are indeed part of an invoice,
billing or credit payment for covered services. 

"In short, plaintiff asks this court to ignore the well-settled law requiring a court to apply a statutory definition of
the term 'covered service' and instead substitute a different meaning of the court's own invention," the fund said.
"The error by the district court was accepting plaintiff's invitation by doing precisely that." 

In other words, the surcharge can apply to the whole invoice for a ride, including noncash tips, and nothing in
the law says the surcharge can only be assessed on amounts "paid in exchange for the service" or "in exchange
for the ride" like the consumers have suggested, according to the fund. 

"A tip to a driver is provided in exchange for the service provided by the driver — the ride," the fund said. "But
for the ride, there would never have been any tip. Thus, plaintiff's argument that a tip given to a driver is not
provided 'in exchange for the driver's service' is a poor fit for both the statute and the facts." 

The Black Car Fund maintained that the state Legislature delegated authority to the fund to devise a plan of
operation for how to administer the fund and calculate the surcharge and the way it was to be collected. So, the
fund is entitled to deference, particularly when the definition of "covered service" is not ambiguous, according to
the brief. 

"Given the Legislature's decision to delegate broadly to the fund in these matters, the conclusion follows
naturally that the Legislature also empowered the fund to define the scope of the statutorily mandated
surcharge," the fund said. 

In his 2020 summary judgment ruling, Judge Halpern said this case raised "a fascinating display of legislative
wordsmithing ... coupled with custom and usage," in which the court was "trying to figure out what's the right
thing to do," according to court documents. 

If the Second Circuit ultimately agrees with Judge Halpern's finding on the fund's liability, then the fund would
have to pay more than $8.4 million in damages to the class, according to court documents. 

The state-created Black Car Fund is a nonprofit corporation that administers workers' compensation and other
benefits for black car and for-hire drivers in New York, including those who drive for ride-hailing apps such as
Uber and Lyft. 

New York law establishing the Black Car Fund in 1999 authorized black car and livery operators to assess a
2.5% surcharge on passengers' fares — essentially, payments for "covered [transportation] services" — that
benefit the Black Car Fund. That surcharge was increased to 3% in late 2020. 

"We are encouraged that the Second Circuit accepted our permissive appeal of Judge Halpern's decision, and we
were pleased to have the opportunity to explain why, as a matter of law, the Black Car Fund was entitled to
apply its surcharge on passengers' noncash gratuities," Seth D. Allen of Schlam Stone & Dolan LLP, an attorney
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for the Black Car Fund, said in a statement to Law360 on Thursday. 

Kasiotis kicked off the suit in 2018, and has argued in court filings that the Black Car Fund was "turning a blind 
eye and a deaf ear to the actual language of the enabling statute which created the fund's existence" and 
embarking on an exercise in "linguistic gymnastics" to justify the improper surcharge on voluntary noncash tips 
that are charged to passengers' credit cards. 

"While we look forward to submitting our formal response in accordance with the schedule set by the Second 
Circuit, we remain confident that common sense will prevail, and the district court's nearly $8.5 million 
judgment in favor of New York black car passengers will be affirmed," Jeffrey I. Carton of Denlea & Carton 
LLP, counsel for the consumer class, said in a statement to Law360 on Thursday. 

"The fund's attempt to conflate a consumer's voluntary expression of gratitude — as reflected in a tip — with the 
calculation of a driver's wages for employment purposes is akin to putting a square peg in a round hole," Carton 
added. "As we successfully argued before the district court, allowing the fund the unfettered deference to impose 
the surcharge upon a noncash gratuity would be tantamount to allowing the home team also to act as the referee. 
We believe New York consumers deserve better and look forward to returning the improperly collected 
surcharge to them." 

Kasiotis and the class are represented by Jeffrey I. Carton and Steven R. Schoenfeld of Denlea & Carton LLP. 

The Black Car Fund is represented by Jonathan Mazer and Seth D. Allen of Schlam Stone & Dolan LLP. 

The appellate case is Kasiotis v. New York Black Car Operators' Injury Compensation Fund, case number 22-
2061, in the U.S. Court of Appeals for the Second Circuit. 

--Editing by Janice Carter Brown. 

For a reprint of this article, please contact reprints@law360.com.
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