
T
his column reports on sev-
eral signi!cant represen-
tative decisions handed 
down recently in the U.S. 
District Court for the East-

ern District of New York. Judge 
Edward R. Korman denied a wide-
ranging habeas petition by a state 
prisoner. Judge Eric R. Komitee 
dismissed a proposed class action 
against Newsday for offering vid-
eos without closed captioning on 
its website. And Judge Frederic 
Block granted summary judgment 
to municipal defendants facing 
defamation and related claims.

‘Habeas’ Petition—AEDPA

In Herrera v. Superintendent 
Lamanna, Green Haven Cor-
rectional Facility, 20 CV 2587 
(E.D.N.Y. July 12, 2021), Judge 
Korman denied a habeas petition 
seeking relief on various grounds 
pursuant to the Antiterrorism 
and Effective Death Penalty Act 
(AEDPA). The decision elucidates 

the dif!cult burdens faced by 
state prisoners seeking federal 
habeas review.

In 2010 Herrera beat one Joel 
Ponce to death with a stick dur-
ing a drunken altercation.

AEDPA authorizes federal 
habeas relief to a state prisoner 
only if the state court’s adjudica-
tion “resulted in a decision that 
was contrary to, or involved an 
unreasonable application of, 
clearly established Federal law, as 
determined by the Supreme Court 
…” or “resulted in a decision that 
was based on an unreasonable 
determination of the facts in light 
of the evidence presented in the 
State court proceeding.” 28 U.S.C. 
§2254(d). Slip op. 1-2.

Herrera claimed that the lineup 
procedure in which an eyewitness 

identi!ed him was unduly sug-
gestive. The Appellate Division’s 
rejection of this argument did not 
unreasonably apply clearly estab-
lished Supreme Court law. As 
Herrera himself acknowledged, 
moreover, his identity was not in 
dispute at trial. “Where, as here, 
there is independently reliable 
evidence of a defendant’s identity 
and the defendant claims that he 
killed the victim in self-defense, 
an argument that a pretrial iden-
ti!cation procedure deprived the 
defendant of due process is with-
out merit.” Slip op. 3.

Herrera also asserted that the 
evidence against him was insuf-
!cient because the prosecutor 
did not prove beyond a reason-
able doubt that he acted with 
the conscious objective to kill 
Ponce. Without explicitly refer-
ring to the “legal suf!ciency” of 
the evidence, the Appellate Divi-
sion held that the verdict was 
not against the weight of the evi-
dence. That conclusion neces-
sarily resolves the issue of legal 
suf!ciency and requires AEDPA 
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deference. The state court deci-
sion was not objectively unrea-
sonable. Herrera faced the “high 
hurdle” of “double deference”: 
the state courts deferentially 
reviewed the verdict, and under 
AEDPA the federal court defer-
entially reviewed the state court 
decisions. Herrera’s claim would 
fail even under de novo review 
because the gruesome facts were 
suf!cient to show an intent to kill. 
Slip op. 4-6.

Herrera fared no better with 
his claim of prosecutorial mis-
conduct during a pretrial Wade 
hearing and during summation. 
The Appellate Division rejected 
the argument as unpreserved 
and baseless. The failure to pre-
serve is enough in itself to pre-
clude habeas review. In any event 
there was no impropriety, much 
less misconduct undermining the 
fairness of the trial, particularly 
given the overwhelming evidence 
of guilt. Slip op. 6-7.

Herrera claimed that the trial 
court mishandled a jury note 
received during deliberations, in 
violation of N.Y. Crim Proc. Law 
§310.60 and his Sixth and Four-
teenth Amendment rights to a 
fair trial. The purported violation 
of New York criminal procedure 
law is not cognizable on habeas 
review. The arguments about the 
note fail to satisfy even de novo 
review. The procedures followed 
were proper, and to the extent 
there was any technical lapse, 
Herrera did not demonstrate prej-
udice. Slip op. 7-8.

There was also no merit to Her-
rera’s claim that the writ should be 
granted for ineffective assistance 

of trial and appellate counsel. The 
Appellate Division rejected these 
claims on the merits. A federal 
court must review counsel’s per-
formance in a “highly deferential” 
manner and then decide whether 
the state court’s denial of relief 
was “necessarily unreasonable.” 
Herrera’s “laundry list of sup-
posed errors” by counsel had no 
persuasive examples, and he did 
not “come close” to showing prej-
udice. Slip op. 9-10.

Similarly, Herrera’s argument 
that the 20-year sentence was 
constitutionally excessive had no 
basis. The sentence was in the 
range prescribed by state law, 
and Herrera could not meet the 
“extraordinarily high standard” 
for challenging a legal sentence. 
Slip op. 10-11.

 Place of Public  
Accommodation

In Winegard v. Newsday LLC 
d/b/a Newsday, 19 CV 4420 
(E.D.N.Y. Aug. 16, 2021), Judge 
Komitee dismissed a proposed 
class action under the Ameri-
cans With Disabilities Act (ADA). 
Plaintiff alleged that the News-
day website was a place of public 
accommodation that violated the 
ADA by denying deaf and hearing-
impaired individuals equal partic-
ipation in website videos because 
they lacked closed captioning.

Komitee de!ned the question 
here as whether a website is a 
“place of public accommodation” 
under the ADA. The Second Cir-
cuit has not resolved the question, 
but district courts in the Circuit 
have concluded that a website is 
a place of public accommodation. 

Komitee concluded that this web-
site was not.

Newsday distributes its news-
papers throughout the New York 
area but has no physical retail 
operations. Newsday’s website 
does include videos without 
closed captioning.

Newsday moved to dismiss 
for lack of standing based on 
the ground that the videos were 
available on YouTube with closed 
captioning. Komitee found no 
authority to support the argu-
ment that “a competitor’s acces-
sibility deprives an otherwise 
aggrieved plaintiff of standing.” 
Slip op. 4 (emphasis in original).

The court then turned to 
whether plaintiff had stated a 
claim under the ADA. The ADA’s 
prohibition against discrimina-
tion applies only to places of 
public accommodation and does 
not include every type of busi-
ness operation. The ADA’s de!ni-
tion of “public accommodation” 
includes places of lodging; estab-
lishments serving food or drink; 
places of exhibition or entertain-
ment; places of public gathering; 
sales or rental establishments, 
including grocery stores and 
clothing stores; service estab-
lishments; public transportation; 
places of public display or col-
lection like museums or librar-
ies; places of recreation; places 
of education; social service cen-
ter establishments; and places 
of exercise or recreation. (See 42 
US.C. §12181(7) for a detailed list.) 
All the de!nitions “focus on phys-
ical places,” and do not include 
newspapers. Slip op 8. Several 
circuits, including the Third, 
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Ninth and Eleventh Circuits, have 
held that the ADA’s reference to 
places of public accommodations 
is limited to physical places. In 
addition, the Supreme Court has 
read the phrase “place of” in a 
statute to indicate a physical 
location. Boy Scouts of America 
v. Dale, 530 US. 640 (2000); PGA 
Tour v. Martin, 532 US. 661 (2001). 
As Komitee concluded, “the text 
of the ADA’s de!nition of ‘public 
accommodation’ clearly refers 
to physical places and does not 
include stand-alone websites.” 
Slip op. 16.

Komitee distinguished Pal-
lozzi v. Allstate life Insurance Co., 
198 F.3d 28 (2d Cir. 1999), where 
the Second Circuit held that the 
refusal of an insurance company 
to issue a policy because of plain-
tiffs’ mental-health diagnoses 
violated the ADA. Pallozzi made 
clear that the “physical place … is 
a condition precedent; once that 
condition is satis!ed, the goods 
and services sold by that place of 
public accommodation are swept 
within the ADA’s remit.” Slip 
op 17. Other business websites 
deemed to be public accommo-
dations offered the same “goods 
and services” as the businesses’ 
brick-and-mortar operations. Slip 
op. 17-21.

 Defamation, Constitutional 
Conspiracy and Breach of  
Contract Claims Against 
Municipal Defendants.

In Daytree at Cortland Sq. v. 
Walsh, 15 CV 2298 (E.D.N.Y. July 
28, 2021), Judge Block granted 
summary judgment to defendants 
the Town of Islip and some of its 

of!cials in an action asserting def-
amation and related claims.

Plaintiffs Thomas Datre (Datre 
Sr.) and Clara Datre were princi-
pals of plaintiff Courtland Square, 
where their son, non-party 
Thomas Datre Jr., worked. Cort-
land Square shared equipment, 
employees and !nancing with a 
non-party company owned by 
Datre Jr. After an investigation 
into a toxic waste dump in a local 
park, defendant Michael P. Walsh, 
the Deputy Town Attorney, wrote 
to the Town’s insurance carriers 
advising that Cortland Square was 
the responsible party. Datre Sr. 
was removed from a paid position 
on the Town’s Plumbers’ Examin-
ing Board, and the Town canceled 
a tree removal contract with Cor-
tland Square. Both Datre Sr. and 
Datre Jr. were indicted, and Datre 
Jr. ultimately pleaded guilty to 
four felonies related to the dump-
ing. Datre Sr., Clara Datre and 
Cortland Square asserted claims 
for defamation, breach of con-
tract and, under 42 U.S.C. §1983, 
a political conspiracy to blame 
them for defendants’ own mis-
conduct. Block granted summary 
judgment on all claims.

Walsh’s letter was sent in the 
discharge of his of!cial duties and 
without actual malice, and there-
fore could not support a defama-
tion claim. Slip op. 5-8. This alone 
defeated plaintiffs’ “stigma-plus” 
defamation claim. But even if it 
did not, that claim failed because 
plaintiffs had not brought an avail-
able action under Article 78 of the 
CPLR. As the “stigma plus” doc-
trine was developed to ensure the 
right to be heard where otherwise 

absent, a plaintiff cannot invoke it 
when it had such an opportunity 
and did not take action. Slip op. 
8-10.

The §1983 conspiracy claim 
failed because, after discovery, 
plaintiffs could show neither an 
agreement between a state actor 
and a private party to in"ict an 
unconstitutional injury, nor an 
overt act done in furtherance 
of that goal causing damages, 
especially as plaintiffs’ denial of 
involvement in the dumping was 
contradicted by Datre Jr.’s guilty 
plea and their business dealings 
with him. Slip op. 10-12.

The breach of contract claim 
failed because the Town was enti-
tled to terminate Cortland Square 
for violating the tree removal con-
tract’s “prevailing wage” terms, 
even if plaintiffs were correct that 
the Town did not know of those 
violations at the time of termina-
tion and used them as an after-
the-fact justi!cation. Slip op. 
12-13.
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