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Synopsis
Appeal from Supreme Court, Appellate Division, First
Department.

Action by Felix A. Muldoon and others against the Mid-
Bronx Holding Corporation for a declaratory judgment
determining the balance due under a bond and mortgage
held by plaintiffs as trustees under a reorganization plan,
wherein defendant filed a counterclaim. From a judgment
of the Appellate Division, entered June 17, 1941, 262
App.Div. 734, 27 N.Y.S.2d 812, affirming a judgment in
favor of defendant entered upon an order of the court at
Special Term, Hofstadter, Judge, 175 Misc. 700, 25
N.Y.S.2d 36, plaintiff appeal.

Affirmed.
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Opinion

*229 LEHMAN, Chief Judge.

In condemnation proceedings, title to a portion of the
premises, covered by a mortgage which was held by the
plaintiffs as trustees, vested in the city of New York on
May 1, 1939. The plaintiffs filed objections in the
condemnation proceedings to the tentative decree, and
requested that the court direct that payment of the award,
together with interest thereon, be made directly to them.
The final decree entered on March 7, 1940, awarded the
sum of $81,089.91 as compensation for the portion of the

mortgaged premises taken by the city, together with
interest at the rate of four per cent from May 1, 1939, the
date when title to the premises vested in the city. Pursuant
to the application which had been made in the
condemnation proceedings by the plaintiffs, the final
decree directed that payment of the award, with interest at
four per cent, be made directly to the plaintiffs.

At the time that title to a portion of the mortgaged premises
vested in the city, the principal sum of $97,644.28, secured
by the mortgage, was unpaid. The city took title to the
premises free from the mortgage lien, but the equitable lien
of the mortgage then attached to the damages awarded for
the land. “When land is taken for public use the damages
awarded are to take the **218 place of the land in respect
to all the rights and interests which were dependent upon
and incident to it.” Utter v. Richmond, 112 N.Y. 610, 613,
20 N.E. 554, 556. *230 The lien of the mortgage remained
‘valid and obligatory as to the residue’ of the mortgaged
lands. Administrative Code of the City of New York, s
B15-37.0; L. 1937, ch. 929.

Interest at the rate of five and one-quarter per cent was
payable upon the principal sum secured by the mortgage in
accordance with the terms of the bond and mortgage. For
default by the mortgagor in the payment of such interest
the mortgage might be foreclosed. Though, as we have
said, title to the property vested in the city on May 1, 1939,
the amount of damages payable as compensation was fixed
by the final order only on March 7, 1940, and the plaintiffs
could not collect the damages till several months thereafter.
From time to time during that period the plaintiffs sent to
the defendant statements of interest due upon the entire
principal debt at the rate of five and one-quarter per cent
and the defendant paid the interest demanded. When the
damages awarded for the land taken, with four per cent
interest, were paid to the plaintiffs, at their request the
mortgage debt was correspondingly reduced.

The primary question presented upon this appeal is whether
the owner of a mortgage who in condemnation proceedings
asks and receives payment of the award made as
compensation for the taking of part of the mortgaged
premises is entitled to interest upon the amount of the
award from the date of taking at the rate which the city is
bound to pay or at the rate which the mortgagor agreed to
pay. If the owner of the mortgage is entitled to interest only
at the rate which the city is bound to pay, then upon this
record a second question is presented: May the mortgagor
after payment of interest at the rate of five and one-quarter
per cent as agreed in the bond ask that excess payments be
applied in reduction of principal? To obtain an adjudication
of these questions, the plaintiffs have brought this action
for a declaratory judgment and the defendant has
interposed a counterclaim. Upon motion of the defendant
summary judgment has been granted in its favor.

*231 The statute does not in express terms provide that
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when a part of a parcel of land subject to the lien of a
mortgage is taken in condemnation proceedings, the
mortgage debt is reduced by the amount of the
compensation which the sovereign must pay for the land
taken and that such compensation shall belong to and shall
be paid to holders of mortgage liens in order of priority.
The right of the holders of a mortgage to payment of the
award is not conferred by statute but is a right which such
holders may assert upon equitable principles. The plaintiffs
have chosen to assert that right in the condemnation
proceeding. Since the lien of the mortgage upon the land
taken was destroyed when title vested in the land, they have
been awarded a right to resort to the compensation which
must be paid to the owner of the land. The obligation of the
sovereign to pay that compensation has at their request
been transferred to them because the obligation created by
the bond is no longer secured by a lien upon the property
taken. To that extent the obligation of the sovereign has
been substituted for the contractual obligation in the bond.
Not the statute but the voluntary act of the owner of the
mortgage has effected the substitution. The question might
be different if the plaintiffs had chosen to enforce the
obligation of the bond in accordance with its terms and had
resorted to the award only to the extent necessary to pay a
deficiency that might arise upon foreclosure of the
mortgage. See Irving Trust Co. v. Hughes, 239 App.Div.
74, at page 77, 264 N.Y.S. 737. We do not consider or
decide that question.

The payment of interest at the rate of five and one-quarter
per cent upon the entire amount of the mortgage debt until
the time when the amount of the award was fixed by final
decree does not bar the defendant from demanding an
adjustment of the interest thereafter. Without such
payment, claim might have been made that the defendant
was in default in payment of interest, and that the plaintiffs
upon such default could foreclose the mortgage which was
still valid as to the residue of the mortgaged lands.
Certainly the parties must have understood that some *232
adjustment of interest would be made thereafter for the
defendant did not attempt to deduct even the four per cent
interest on the estimated amount of the award which under
the statute would be payable upon the award.

The judgment should be affirmed, with costs.

*%219 LOUGHRAN, FINCH, RIPPEY, LEWIS,
CONWAY, and DESMOND, JJ., concur.

Judgment affirmed.
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