
A warning to appellate attorneys: 
Notice of entry may not be where 
you think it is.

Appellate litigators know that while 
the notice of entry of an order isn’t 
the most exciting part of a case, it is 
crucial. Under CPLR 5513, the clock 
for filing an appeal from an adverse 
decision starts to run when notice of 
entry is served. Attorneys who miss 
the fact that notice of entry was served 
can find themselves with an untimely 
appeal.

Now that NYSCEF is standard for 
appeals throughout the state, serving 
notice of entry is easier than ever. But 
variation among the judicial depart-
ments has created confusion and 
opened the possibility for gamesman-

ship. Attorneys, particularly those 
brought in for an appeal, need to be 
on guard.

In the era of e-filed appeals, notice 
of entry is just a few clicks away. 
While the Practice Rules of the 
Appellate Division (22 NYCRR Part 
1250) are silent on the issue of serv-
ing notice of entry, the Uniform Civil 
Rules for the Supreme Court and the 
County Court (22 NYCRR Part 202) 

offer guidance on how to proceed. 
Rule 202.5-b(h)(2) provides that 
parties can serve notice of entry 
“electronically by filing them with 
the NYSCEF site” or through the 
traditional means of service. Given 
those options, service by NYSCEF 
is the most desirable. Because filing 
on NYSCEF is free and effectively 
instantaneous, the prevailing party 
can start the clock running on the 
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time to move for further relief right 
away without paying for postage.

The problem is that the rules do 
not specify where on NYSCEF the 
notice of entry needs to be filed. 
The only requirement is that it be 
“with the NYSCEF site.” The rules do 
not require the notice of entry to be 
filed on the docket of the court that 
issued the order.

This ambiguity in the rules has 
led to unhelpful division among the 
judicial departments. The Second, 
Third and Fourth Departments allow 
parties to serve notice of entry on 
the appellate docket. This is the 
most logical place and doesn’t pose 
any particular traps for appellate 
practitioners.

The First Department, in contrast, 
does not allow parties to serve notice 
of entry on the appellate docket. 
Unlike the three other departments, 
“notice of entry” is not among the 
document options on NYSCEF in the 
First Department. Attempts to serve 
notice of entry under a different label 
(like “proof of service”) will likely get 
the document rejected by the clerk. 
In the First Department, electronic 
notice of entry for appellate deci-
sions must instead be filed on the 
trial court docket.

The First Department’s practice 
creates a trap for the unwary appel-
late lawyer, particularly one who did 
not appear in the case in the trial 
court. To a lawyer only tracking 
the appellate docket, it may appear 
that no notice of entry has yet been 
served when, in fact, notice was 
served via the trial court docket. 
Attorneys who aren’t vigilant about 

checking the lower court’s docket 
may miss the fact that their time 
to seek further appellate relief has 
already started to run.

But the trap doesn’t only exist 
in the First Department. While the 
other three departments allow ser-
vice of notice of entry on the elec-
tronic appellate docket, there is no 
requirement that notice of entry be 
served there. Remember, the rules 
only require that it be served “with 
the NYSCEF site.” And if the First 
Department effectively requires that 
electronic service of notice of entry 
be done on the lower court docket, 
there is no reason to think that it 
would not be permitted in the other 
departments.

Under the rules as written, a pre-
vailing attorney could file notice 
of entry on the trial court docket 
in any of the judicial departments. 
It’s not just appellate attorneys in 
the First Department who need to 
be on guard. Appellate attorneys 
across the state need to pay close 
attention to the lower court dock-
et after an appellate decision is 
entered, lest their time to seek leave 
to appeal expires before they are 
even aware that it has started to run.

Vigilant monitoring is important to 
avoid being taken by surprise, but it 
doesn’t address the real problem: the 
needless variety in judicial depart-
ment practices and an ambiguously 
worded rule.

To start, the First Department 
should reconsider its policy of 
excluding service of notice of entry 
on the appellate docket. As the prac-
tice of the other three departments 

has shown, allowing service of notice 
of entry on the appellate docket is 
manageable, convenient, and sen-
sible. It should be encouraged.

Going forward, the court rules 
should be amended to require that 
service of notice of entry be filed 
with NYSCEF on the docket on which 
the court entered the order. This 
is a simple clarification that would 
eliminate the possibility of legal 
gameplaying and sharp practice in 
what should be a simple adminis-
trative task.

And while we’re talking about 
amending rules, it may be time to 
revisit the need for serving notice of 
entry altogether. In the age of e-filing, 
there’s little sense in requiring a par-
ty to cause an order to be emailed to 
its adversaries after the court already 
caused the same order to be emailed 
to the same parties. Whatever pur-
pose the notice of entry requirement 
once served, it is now just an empty 
formality.

We hope these changes will soon 
come to pass. Until they do, appel-
late litigators across the state should 
exercise caution.
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