
T
his column reports on sev-
eral significant representa-
tive decisions handed down 
recently in the U.S. District 
Court for the Eastern District 

of New York. Judge Eric Komitee or-
dered defendant, charged with acting 
as an agent of a foreign government, 
to be detained pending trial. Judge 
Ann M. Donnelly held that partici-
pants in a particular employee ben-
efit plan had no Article III standing 
to challenge the management of the 
plan where they could point to no “in-
jury in fact.” And Judge Komitee dis-
missed, with certain exceptions, Sec-
tion 1983 claims brought by landlords 
and landlord advocacy groups chal-
lenging the 2019 amendments to New 
York state’s rent-stabilization laws.

Bail Denied
In United States v. Angwang, 20 MJ 

0837 (EDNY, Oct. 7, 2020), Judge 
Komitee, reviewing de novo an or-
der of Magistrate Judge Lois Bloom 
granting pretrial release, found that, 
though this was a “close case”, de-
fendant’s detention was necessary 
to assure his appearance at trial.

Defendant Angwang, a New York 
City Police Officer, is charged with 

acting as an unregistered agent of 

a foreign government, the People’s 

Republic of China (PRC), 18 U.S.C. 

§951; wire fraud, 18 U.S.C. §1343; 

making false statements, 18 U.S.C. 

§1001; and obstructing an official 

proceeding, 18 U.S.C. §1512(c). Ac-

cording to the Complaint, in 2018 

or earlier defendant began report-

ing to PRC officials at its Manhat-

tan consulate about the activities of 

ethnic Tibetans in America. Among 

other things, he allegedly offered 

assessments regarding Tibetans 

who might be willing to serve as 

intelligence sources or who might 

have connections with New York 

state legislators and might be dis-

paraging the PRC, advised PRC of-

ficials on how to expand the PRC’s 

“soft power” in New York, and of-

fered non-public information on the 

NYPD’s internal operations. Defen-

dant himself is a 33-year-old ethnic 
Tibetan who sought asylum here in 
2005 and became a naturalized citi-
zen in 2010.

Defendant was arrested on Sept. 
21, 2020. He moved for pretrial re-
lease, which the government op-
posed. After a hearing, Bloom 
ordered him released to home con-
finement subject to various condi-
tions such as electronic location 
monitoring and a $1 million bond, 
which was co-signed by members 
of the Marine Corps unit in which 
he had served. Bloom stayed the 
release order pending the govern-
ment’s appeal. Komitee reversed 
the release order, finding that no 
combination of conditions could 
reasonably assure defendant’s pres-
ence at trial.

Turning to the relevant factors 
under 18 U.S.C. §3142(e), Komitee 
found that the nature and circum-
stances of the offense weighed in 
favor of detention. The charge that 
defendant acted as an “agent of a for-
eign government without prior noti-
fication to the Attorney General,” 18 
U.S.C. §1951(a), “is serious by any 
measure.” Slip op. 4. Particularly 
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serious are “the secrecy and the co-
vert reporting on fellow citizens; the 
Defendant’s position of trust within 
the NYPD; and the allegation that he 
allowed his PRC ‘handlers’ to guide 
him in his official duties.” He also re-
ported to “the nation’s most power-
ful geopolitical rival.” Defendant is 
“likely to face at least a multi-year 
sentence if convicted.” This gives 
him a stronger motive to flee. Slip 
op. 4-7.

The “weight of the evidence” 
also militated against release. The 
government intercepted many 
telephone conversations between 
defendant and PRC officials and 
identified conversations suggest-
ing that defendant strategized with 
them to promote the PRC’s influ-
ence and viewed himself as operat-
ing under the control of that regime. 
Slip op. 7-9.

Defendant’s “history and char-
acteristics” also weighed against 
release. He “clearly has strong ties 
to China, a country with which the 
United States has no extradition 
treaty.” He has traveled there regu-
larly in the past few years to see his 
aging parents. His wife also has fam-
ily in China, and their daughter is 
only two, “thus lessening the poten-
tial social and familial cost of flight.” 
Defendant has stated that he would 
live in China again. Given his “signif-
icant financial resources,” he could 
“manage well abroad.” On the other 
hand, his ties to the United States 
are substantial. His military service 
includes a tour in Afghanistan, and 
members of his Marine unit lined up 
to sign the bond for him. “This fact, 
especially, makes the Section 3142 

analysis difficult.” But his ties here 
may now be diminishing. There is 
also evidence of defendant’s deceit 
on many fronts, including his re-
sponses to Pre-Trial services. 9-12.

Significantly, the government has 
proffered evidence showing that de-
fendant may be subject to denatu-
ralization and removal following 
any prison sentence. Slip op. 13-14.

Defendant could be tempted to 
flee and has seeming access to trav-
el documents. Under all the circum-
stances, no bail conditions could 
assure his appearance at trial. Slip 
op. 14-16.

Employee Benefit Plan Partici-
pants—Standing To Sue

In Gonzalez de Fuente v. Preferred 
Home Care of New York, 18 CV 6749 
(EDNY, Oct. 9, 2020), Judge Donnelly 
granted defendants’ motion to dis-
miss a complaint alleging violations 
of ERISA and the New York Wage 
Parity Law, finding that the partici-
pants in an employee benefit plan 
did not have Article III standing to 
challenge the management of the 
plan.

Plaintiffs, certified home health 
aides, alleged that defendants misap-
propriated employee benefit plan as-
sets. Under the New York Wage Par-
ity Law, home health care workers 
must earn a minimum combination 
of cash and benefits. The employer 
defendants provided health benefits 
through a welfare benefit plan (the 
“Plan”), which was a self-funded 
employee health benefit plan under 
ERISA §3(1). The employers fund a 
trust that pays medical claims, and 
employees are automatically en-
rolled in the Plan with contribution 

and co-pay requirements.
In 2016 the trust entered into an 

agreement with defendant Health-
Cap by which HealthCap agreed to 
assume a 75% share of the Plan’s 
welfare benefit obligations. Ac-
cording to plaintiffs, “this arrange-
ment—a so-called ’captive insur-
ance scheme’—was designed to 
refund benefit dollars to the em-
ployer defendants.” Slip op. 2. Un-
der this scheme the captive insurer 
returned investment profits and 
excess premiums to the employer. 
Plaintiffs alleged that this arrange-
ment did not provide the benefits 
they were owed under the New York 
Wage Parity Law. Plaintiffs claimed 
that they had been deprived of the 
exclusive right to benefit from plan 
assets and that defendants’ “prohib-
ited transactions” violated ERISA.

The court found that plaintiffs 
did not have standing to bring their 
ERISA claims under Thole v. U.S. 
Bank NA, 140 S. Ct. 1615 (2020). 
The Supreme Court held “that 
the Thole plaintiffs did not have 
Article III standing to challenge 
the management of their defined-
benefit retirement plan.” Slip op. 
4. Donnelly focused on the “injury 
in fact” requirement of Article 
III standing. Here, plaintiffs were 
guaranteed certain health benefits, 
and “they [did] not claim that they 
were denied any of the heath care 
benefits promised under the Plan.” 
Slip op. 6. Plaintiffs did not allege 
that Plan management’s actions 
created any risk to the Plan that 
would make the employers unable 
to pay benefits. Indeed, the Plan 
was overfunded by $22.8 million. 
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Thus, the alleged ERISA violation 
did not cause any harm to plaintiffs. 
Because plaintiffs did not establish 
individual injury, they also had no 
standing to assert derivative claims 
as representatives of the Plan.

The court in its discretion de-
clined to exercise jurisdiction over 
the New York Wage Parity Law claim 
after balancing the “values of judi-
cial economy, convenience, fair-
ness, and comity.” Slip op. 8.

Rent Regulation
In a joint decision issued in two 

separate cases challenging the New 
York State rent-stabilization laws 
(RSL), Judge Komitee granted a mo-
tion to dismiss all claims in Com-
munity Housing Improvement Pro-
gram, Rent Stabilization Association 
of N.Y.C. v. City of New York, Rent 
Guidelines Board, 19 CV 4087 (Sept. 
20, 2020), and dismissed most but 
not all claims in 74 Pinehurst v. State 
of New York, New York Division of 
Housing and Community Renewal, 19 
CV 6447 (Sept. 20, 2020).

The RSL was amended in 2019 to 
(1) limit a landlord’s recovery of 
units for personal use, (2) repeal 
provisions taking certain units out 
of the regulatory scheme when 
their rents reached a certain level, 
(3) repeal provisions that allowed 
landlords to charge higher rents 
when certain units became vacant 
or when a lease ended, (4) reduce 
the ability of landlords to pass on to 
tenants the cost of certain capital 
improvements, (5) increase the per-
centage of tenants required to con-
sent to conversion of a building to 
cooperative or condominium use, 
and (6) extend the period by which 

housing courts may stay the evic-
tion of breaching tenants. Slip op. 5.

Plaintiffs brought suit under 42 
U.S.C. §1983, alleging that the cumu-
lative effect of these revisions was 
to render the RSL unconstitutional. 
All plaintiffs asserted facial claims 
under the Takings Clause and the 
Due Process Clause, and certain 
plaintiffs asserted as-applied claims 
under the Takings and Contracts 
Clause claims.

All of the facial claims were dis-
missed. A physical Takings claim re-
quires deprivation of the entire bun-
dle of property rights in the affected 
property, which was not alleged. 
The regulatory Takings claims were 
analyzed under a three-factor test 
set forth in Penn Central Transpor-
tation Co. v. New York City, 438 U.S. 
104, 124 (1978), which considers 
economic impact, interference with 
reasonable investment-backed ex-
pectations, and the character of the 
governmental action in question. 
These factors were too plaintiff-
specific to support a facial chal-
lenge. Slip op. 23. Plaintiffs’ conten-
tion that the RSL did not rationally 
support the legislative purpose of 
increasing affordable housing failed 
to support a facial Due Process 
challenge because, even if true, it 
failed to consider the alternate leg-
islative purpose of community pres-
ervation: “where, as here, there are 
multiple justifications offered for 
regulation, the statute in question 
must be upheld so long as any one 
is valid. See Preseault v. I.C.C., 494 
U.S. 1, 18 (1990).” Slip op. 36.

Two plaintiffs who had acquired 
their subject properties “at the 

dawn of the rent-stabilized era” 
adequately alleged that the 2019 
RSL amendments frustrated ex-
pectations they reasonably held at 
the time of purchase, and their as-
applied, regulatory Takings claims 
survived. Consideration of the RSL’s 
character would await discovery. 
Slip op. 31-33. Their as-applied Con-
tracts Clause claims failed, how-
ever, because where “the affected 
contract is between private parties, 
courts must ‘accord substantial def-
erence’ to the legislature’s conclu-
sions about how to effectuate those 
purposes.” Slip op. 39 (citation 
omitted).

The plaintiffs who purchased 
when the RSL was more mature 
failed to state as-applied, regula-
tory Takings claims, because they 
“made their investments ‘against a 
backdrop of New York law’ that sug-
gested the RSL could change, see 
1236 Hertel Ave. [v. Calloway], 761 
F.3d [252] at 266-67,” and therefore 
“cannot allege that the 2019 amend-
ments violated their reasonable 
investment-backed expectations.” 
Slip op. 33.
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