
T
his column reports on 
several significant rep-
resentative decisions 
handed down recently in 
the United States District 

Court for the Eastern District of New 
York. Judge Joan M. Azrack denied 
defendant’s motion, based on the 
current pandemic, to postpone a 
criminal jury trial set for this month. 
Judge Brian M. Cogan, granting par-
tial summary judgment to the gov-
ernment in a civil tax penalty collec-
tion action, found that defendants 
had willfully parked funds at a Swiss 
bank and hid the existence of those 
accounts from the IRS. And Judge 
Nicholas G. Garaufis dismissed a 
surgeon’s age discrimination claims 
on summary judgment.

Adjournment of Criminal Jury 
Trial: Denied

In United States v. Trimarco, 17 CR 
583 (EDNY, Sept. 1, 2020), Judge Az-
rack, denying defendant’s motion to 
adjourn a criminal jury trial, found 
that the ways in which COVID-related 
restrictions would interfere with nor-
mal functioning did not violate any 
constitutional rights or justify further 
delay in the resolution of this case.

As the rates of coronavirus cases 
have decreased, the Eastern District 

has eased several of its restrictions 
on court operations. Defendant’s 
jury trial was set for Oct. 13, 2020. 
He moved to delay the trial until it 
“can be conducted in a manner that 
is as close to normal as possible.” 
As Azrack noted, “Other parties, in-
cluding alleged victims, the govern-
ment, the public, and the Court, … 
have weighty interests in prevent-
ing the wheels of justice from grind-
ing to an indefinite halt.”

In October 2017 defendant was 
charged in a multi-count indictment 
with wire and mail fraud and money 
laundering. There was a supersed-
ing indictment earlier this year. In 
essence, defendant is accused of or-
chestrating a scheme to defraud ben-
eficiaries of a decedent’s estate of set-
tlement funds from a wrongful death 
proceeding. The alleged scheme took 
place between 2011 and 2017.

Defendant asserts that conducting 
a jury trial during COVID presents 

problems relating to public access 
to the proceedings, jury composi-
tion, the masking of jurors and de-
fendant, and trial preparation.

As to defendant’s right to a pub-
lic trial, defendant argues that the 
elderly and those with pre-existing 
health conditions, including his 
79-year-old father, would be un-
willing to attend his trial for fear 
of contracting the virus. While ac-
knowledging that these are serious 
concerns, the court said it would try 
to accommodate the father by iso-
lating him within the courtroom or 
in a separate part of the courthouse 
where he could watch the proceed-
ings on video. Certain people may 
be excluded from attending if they 
fail to meet requirements for build-
ing access. Even if this amounts to a 
“partial closure,” that is not per se 
unconstitutional. Slip op. 4–9.

Defendant contends that the jury 
pool will effectively exclude older 
people and those with pre-existing 
conditions. This argument is prema-
ture. In any event, he failed to make 
the necessary showing that he will 
be deprived of his right to a jury 
made up of a fair cross-section of the 
community. Even in normal times, 
moreover, the Eastern District’s 
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Jury Selection Plan permits excusal 
from jury service of people over 
70 and excludes people incapable 
of service by reason of physical or 
mental infirmity. Slip op. 9–10.

The requirement that jurors wear 
face masks during both voir dire 
and trial, making it more difficult 
for a defense attorney to gage their 
reactions, was not a constitutional 
violation. It is preferable to see the 
jurors’ entire faces, but an attorney 
can still observe other aspects of 
their body language. Beyond that, 
potential jurors have to fill out ques-
tionnaires drafted by the defense 
and respond to follow-up question-
ing. Nor does the need for the defen-
dant himself to wear a mask, block-
ing part of his face from the jury’s 
view, change the result. The claim 
that wearing a mask would make de-
fendant seem loathesome is under-
mined by the fact that everyone else 
would be masked. Slip op. 11–12.

Defendant’s logistical concerns 
about trial preparation do not jus-
tify an adjournment. Other than a 
witness who expressed reluctance 
at the pandemic’s onset, defendant 
identified no witnesses who have 
refused to meet with his attorneys 
or investigators “now that society 
has begun to reopen.” Participants 
can use social distancing or speak 
by phone or video. Should any wit-
ness be afraid of appearing in a pub-
lic courtroom during the pandemic, 
the court could consider remote 
testimony. Slip op. 12–13.

Weighed against these concerns, 
there are compelling reasons to pro-
ceed with trial. There is “no clear 
end date” to the pandemic. With a 

drop in cases and improved meth-
ods to conduct court proceedings 
safely, the court should not “squan-
der the opportunity” to proceed 
with trial.  Further delays in this old 
case present their own risks to the 
administration of justice. Slip op. 
13–16.

Reporting Overseas Bank Ac-
count

In United States v. Bernstein, 19 
CV 2912 (EDNY, Sept. 14, 2020), 
Judge Cogan granted partial sum-
mary judgment to the government 
in a civil tax penalty collection ac-
tion based on defendants’ failure to 
report their ownership of overseas 
bank accounts on Schedule B of 
their U.S. tax return.

In 2002, Daniel and Yana Bernstein 
traveled to Switzerland with their 
financial advisor to open bank ac-
counts with UBS. They advised UBS 
that there must be no telephone or 
mail communications concerning 
the accounts, including account 
statements, sent to them.  Sched-
ule B of their tax return forms asks 
whether the taxpayer had a finan-
cial interest in or signature author-
ity over a financial account in a 
foreign country. The Bernsteins an-
swered “No” in each tax year from 
2002 to 2009. They did not tell the 
accountant who prepared their re-
turn about the account “because it 
was a secret account.”

In 2009 the government entered 
into a Delayed Prosecution Agree-
ment with UBS (UBS-DPA), requiring 
UBS to provide identities of and ac-
count information for U.S. custom-
ers. Following public disclosure of 
the UBS-DPA, the Bernsteins moved 

their funds to another Swiss bank. 
UBS informed the Bernsteins that 
the U.S. government was seeking 
their account information, and that 
if the Bernsteins did not either con-
sent to the release of the required 
information or participate in the IRS 
voluntary disclosure program, their 
information might be turned over 
to the government. If UBS turned 
over the information without the 
Bernsteins’ consent, the Bernsteins 
would lose any opportunity to par-
ticipate in the IRS voluntary dis-
closure program.  Based on advice 
from a U.S. tax attorney and their 
advisor, the Bernsteins decided not 
to participate in the voluntary dis-
closure program.

After the government told the Ber-
nsteins that it was auditing their 
2010 return, they hired a criminal 
tax attorney who advised them to 
file a Foreign Bank Account Report 
(FBAR) for the 2010 tax year and 
invoke their Fifth Amendment privi-
lege against self-incrimination with 
regard to any questions about for-
eign accounts on Schedule B as well 
as the FBAR. After the audit, the 
IRS assessed a penalty against hus-
band and wife each in the amount of 
$262,288.50.

Cogan found the Bernsteins’ fail-
ure to disclose information about 
foreign accounts to be willful:

The undisputed facts show de-
liberate decisions over the course 
of nearly a decade to park funds 
overseas at UBS to avoid disclosing 
them; not telling their accountant 
about these bank accounts to avoid 
having to disclose them; falsely an-
swering the question every year for 
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seven years in Schedule B of wheth-
er they had off-shore accounts; mov-
ing their accounts to a private bank 
two days after learning of the UBS-
DPA; choosing not to participate in 
the voluntary disclosure program 
but instead taking their chances of 
civil and criminal liability; and then, 
finally, in 2010, making a limited dis-
closure that still did not satisfy the 
requirements of the Bank Secrecy 
Act but hopefully minimized the im-
pact of their nine year plan of con-
cealment.

Slip op. 14.
Although not relevant to willful-

ness, in a civil case the jury could 
draw adverse inferences from de-
fendants’ invocation of the privi-
lege against self-incrimination. Slip 
op.15-16.

Surgeon’s Age Discrimination 
Claims

In Rimpel v. AdvantageCare Phy-
sicians, 17 CV 6867 (EDNY, Sept. 
14, 2020), Judge Garaufis granted 
summary judgment dismissing all 
claims by a surgeon asserting age 
discrimination.

Plaintiff was terminated from em-
ployment at age 65, and alleged that 
the reasons given, relating to his 
treatment of employees and fail-
ure to follow important office pro-
tocols, were pretextual. While the 
record contained evidence of the 
reasons for his dismissal, plaintiff 
also alleged that Allen Boxbaum, 
an executive-level employee of de-
fendant who was present when he 
was terminated, had earlier twice 
told him defendant wanted to hire 
younger doctors, and once asked 
when plaintiff intended to retire.

Plaintiff brought suit under the 
Age Discrimination in Employment 
Act of 1967 (ADEA), 29 U.S.C. §621 
et seq.; the New York State Human 
Rights Law (NYSHRL), N.Y. Exec. 
Law §296 et seq.; and the New York 
City Human Rights Law (NYCHRL), 
N.Y.C. Admin. Code §8-101 et seq.

Judge Garaufis found that plain-
tiff had stated a prima facie case of 
discrimination under the three-step 
burden-shifting framework of Mc-
Donnell Douglas Corp. v. Green, 411 
U.S. 792, 802 (1973). Slip op. 8-11. 
However, defendant had produced 
evidence of non-discriminatory 
reasons for the termination, and 
plaintiff failed to produce sufficient 
evidence that he was fired because 
of his age. Slip op. 12-18.

Under the ADEA, plaintiff must 
prove that age was the “but-for” 
cause of his termination. Gross v. 
FBL Fin. Servs., 557 U.S. 167, 177-
78 (2009). The Second Circuit 
Court of Appeals “has ‘assume[d], 
without deciding’” that the but-for 
requirement applies to the NYSHRL 
as well. Slip op. 14, quoting Gorzynski 
v. JetBlue Airways Corp., 596 F.3d 93, 
105 n.6 (2d Cir. 2010). The NYCHRL, 
in contrast to the NYSHRL and the 
ADEA, requires a plaintiff to show 
only that a question of fact exists 
as to whether discrimination played 
any role in the adverse employment 
action.

Judge Garaufis dismissed all 
claims because “no reasonable jury 
could conclude by a preponderance 
of the evidence that Plaintiff’s ter-
mination was partially motivated 
by age discrimination, let alone 
that age discrimination was the 

‘but-for’ cause of his termination.” 
Slip op. 14. Boxbaum was neither 
plaintiff’s supervisor, nor directly 
involved in the decision to termi-
nate him. The timing of his alleged 
remarks, less than a year but more 
than three months from the termi-
nation, “tends to minimize rather 
than amplify their probative value.” 
Slip op. 15.  Those comments princi-
pally concerned the hiring of other 
physicians, not plaintiff’s employ-
ment status, and their context sug-
gested Boxbaum’s reference to age 
arose from a concern with cost, a 
permissible consideration. Slip op. 
16. Boxbaum’s one alleged state-
ment inquiring about plaintiff’s own 
retirement was a “casual, off-hand” 
remark insufficient, by itself, to 
support a finding of age discrimi-
nation. Plaintiff’s challenge to the 
performance reviews on which his 
termination was based was unsup-
ported by evidence, and insufficient 
to raise a triable issue of fact regard-
ing pretext.  Slip op. 16-17.
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