
T
his column reports on 
several significant rep-
resentative decisions 
handed down recently in 
the U.S. District Court for 

the Eastern District of New York. 
Judge Kiyo A. Matsumoto denied a 
motion for compassionate release 
by Martin Shkreli, a 37-year-old 
convicted of securities fraud who 
is now serving his sentence at FCI 
Allenwood Low. Judge Nicholas G. 
Garaufis denied a motion for a di-
rected verdict by defendant Tribor-
ough Bridge and Tunnel Authority 
after its loss at trial in a Section 
1983 case involving a police offi-
cer’s mistreatment of a bicyclist. 
And Judge I. Leo Glasser denied a 
suppression motion where the evi-
dence in question fit the pedigree 
exception to Miranda.
• Compassionate Release—First 
Step Act

In United States v. Shkreli, 15 CR 
637 (EDNY,  May 16, 2020), Matsu-
moto declined to grant “compas-
sionate release” to Martin Shkreli, 
who has been incarcerated at a 

minimum-security prison with no 
cases of COVID-19 and has no en-
hanced susceptibility to COVID-19.

In 2017 a jury found the defen-
dant guilty of securities fraud in 
a highly publicized case. He has 
served about half of his 84-month 
sentence and sought compassion-
ate release from FCI Allenwood 
Low pursuant to 18 U.S.C. Section 
3582(c)(1)(A) and the First Step 
Act of 2018, Pub. L. No. 115-391, 
132 Stat. 5194 (2018). To grant 
relief under the First Step Act, a 
court would have to find, among 
other things, that “extraordinary 
and compelling reasons” justify 
a sentence reduction. The de-
fendant had not exhausted his 
administrative remedies, but the 
court could consider his motion 
because over 30 days had elapsed 

since he filed a petition with the 
prison warden.

Matsumoto saw no extraordi-
nary and compelling factors man-
dating release. At the time of this 
decision, FCI Allenwood Low had 
zero reported COVID-19 cases 
among inmates and staff.  The de-
fendant requested release into an 
apartment in New York City, the 
epicenter of the pandemic. Pris-
ons, when mismanaged, are at 
high risk of spreading the virus. If 
FCI Allenwood Low had cases, a 
different result might be in order.

The defendant did not show a 
medical condition putting him at 
increased risk. He is 37 years old 
and takes Claritin for seasonal al-
lergies. He did not substantiate his 
belated claim that he has asthma.

Though the court could have 
stopped there, it noted that the 
general sentencing factors un-
der 18 U.S.C. Section 3553(a) also 
weighed against release. For exam-
ple, the defendant sought to “le-
verage his experience with phar-
maceuticals to help develop a cure 
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for COVID-19 that he would pur-
portedly provide at no cost.” The 
Probation Department called this 
the kind of “delusional self-aggran-
dizing behavior” that precipitated 
his offenses. In the court’s view, 
his “self-described altruistic inten-
tions do not provide a legal basis 
to grant his motion.” Given the so-
phisticated nature of his offenses 
and his disparaging remarks at 
sentencing about the government 
and the legal process, the need for 
correctional treatment continues.
• Monell claim under Section 1983

In Fox v. Triborough Bridge and 
Tunnel Authority, 17 CV 4143 
(EDNY, May 22, 2020), following a 
jury verdict in plaintiff’s favor, Ga-
raufis denied defendants’ motions 
for a directed verdict,  Fed. R. of 
Civ. P. 50(b)(3), as to plaintiff’s mu-
nicipal liability claim under Monell 
v. Department of Social Services of 
New York, 436 U.S. 112 (1988), and 
to set aside the verdict against 
TBTA Officer Randolph Sanders on 
the ground of qualified immunity.

The plaintiff was riding his bi-
cycle on the pedestrian pathway 
of Marine Parkway Bridge from 
Brooklyn to Far Rockaway. Sanders 
directed him to dismount and walk 
over the pathway, as a sign on the 
bridge instructed. The plaintiff did 
not dismount. Instead, he swore 
at Sanders and continued to ride 
his bicycle over the bridge. Sand-
ers drove his vehicle to the other 
end of the bridge and stood in the 
middle of the pedestrian walkway 

in order to stop plaintiff and is-
sue him a summons. Sanders tes-
tified that dozens of other riders 
rode over the pedestrian pathway 
that day and none were stopped, 
but that plaintiff had disrespect-
ed him. According to plaintiff, as 
he attempted to ride his bicycle 
around Sanders, Sanders pushed 
him so that his bicycle flipped for-
ward and plaintiff’s face and body 
hit the ground. After viewing a 
video clip of the incident, the jury 
determined that Sanders used ex-
cessive force in stopping plaintiff 
and the TBTA’s “failure to train its 
officers demonstrated deliberate 
indifference to potential violations 
of the plaintiff’s constitutional 
rights.”

Garaufis denied the defendants’ 
motion for a directed verdict on 
qualified immunity because they 
did not assert qualified immunity 
either at the close of the plain-
tiff’s case or the close of their own 
case or at any time before the 
case was submitted to the jury. 
Further, because the defendants 
did not argue that denying them 
judgment as a matter of law only 
(JMOL) would create manifest in-
justice, they were precluded from 
seeking JMOL based on qualified 
immunity.

The plaintiff’s Monell claim was 
based on the failure of the TBTA 
adequately to train its employees. 
A Section 1983 plaintiff may 
establish a municipal custom or 
policy by showing that the munici-

pality exhibited deliberate indif-
ference after being alerted to the 
possible violation of the constitu-
tional rights of its citizens. Here, 
Sanders testified that one of his 
main responsibilities as a TBTA of-
ficer assigned to the bridge was to 
make sure bicyclists dismounted 
when using the pedestrian walk-
way and to give them a warning 
or summons if they kept on rid-
ing. Thus, the TBTA knew that its 
officers would confront bicyclists 
who continued to ride over the 
bridge and be required to effectu-
ate stops and issue summonses 
to bicyclists who continued rid-
ing on the pedestrian pathway. 
Sanders testified that his supervi-
sors had never trained him how to 
stop bicyclists riding downhill by 
just telling them to stop, though it 
was foreseeable that he would be 
required to do so. He added that 
such training would have made a 
difference.

Finally, a jury could reasonably 
conclude that pushing a rider off 
a moving bicycle, causing him to 
fall, amounted to excessive force, 
depriving the citizen of his con-
stitutional rights. Garaufis con-
cluded: “Defendants have not met 
their ‘heavy burden’ to demon-
strate that there was no ‘legally 
sufficient evidentiary basis’ for 
the jury’s verdict on the plaintiff’s 
Monell claim.”
• Pedigree exception to Miranda

In United States v. Durand, 15 CR 
531 (EDNY, June 16, 2020), Glasser, 
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after a four-day jury trial, an ap-
peal to the U.S. Court of Appeals 
for the Second Circuit and a hear-
ing on remand, denied defendant’s 
renewed motion to suppress a 
cellphone number under the pedi-
gree exception to Miranda. Prior 
to trial, the court had denied a 
motion to suppress the cellphone 
number given in response to a U.S. 
Postal Inspector’s question asking 
for it. The Second Circuit directed 
the court to hold an evidentiary 
hearing on whether the question, 
asked as part of a non-investigative 
booking process, was reasonably 
related to administrative concerns 
and not likely to elicit incriminat-
ing information.

In June 2015, Postal Service In-
spectors arrested defendant in 
connection with an investigation 
into stealing credit cards from 
mailboxes, activating the cards 
with the issuing banks, and making 
purchases and cash withdrawals 
with the stolen cards. The phone 
numbers used to make the calls 
were captured by the banks.

Before his arrest, defendant 
consented to a search, which pro-
duced the phone at issue. The ar-
resting Postal Inspector advised 
defendant of his Miranda rights 
using a standard United States 
Postal Inspection Service (USPIS) 
form. When defendant invoked his 
right to counsel, the Postal Inspec-
tor closed his investigative file and 
asked no further questions related 
to the investigation or the phone 

numbers captured by the banks. 
The postal inspector then began 
a pedigree interview consistent 
with USPIS policy. The defendant 
gave several incorrect or incom-
plete answers, including a tele-
phone number that was not in ser-
vice. Asked for the number of the 
cellphone he was carrying, the de-
fendant gave the correct number. 
After completing the interview, 
the USPIS inspectors drove the de-
fendant, along with his phone, to 
the Nassau County Police Depart-
ment (NCPD). One of the inspec-
tors ultimately obtained a warrant 
for the contents of the phone that 
revealed the number.

“Miranda warnings are not 
required for questions seeking 
pedigree information incident to 
an arrest during a non-investigative 
booking process,” as long as the 
questions asked seek biographical 
data necessary to complete 
booking, appear reasonably 
related to police administrative 
concerns and are not likely to elicit 
incriminating responses. Although 
the USPIS Inspectors did not book 
or prosecute defendant, they did 
participate in processing his ar-
rest.  The arresting officers closely 
tracked the Prisoner Intake Form, 
even though they deviated from it 
somewhat, and the questions were 
necessary to identify defendant.

The questions asked, includ-
ing those related to his cellphone 
number, were related to the in-
spectors’ administrative concerns 

because the USPIS inspectors 

transferred the cellphone to the 

NCPD and wanted an accurate 

phone number on file.

The inspectors did not know 

that asking the pedigree questions 

would elicit incriminating informa-

tion. Nor does the evidence show 

that they should have known this. 

The defendant had given incom-

plete and inaccurate information 

in response to other questions, 

including an out-of-service tele-

phone number. The question 

about the phone in the defendant’s 

possession was narrowly tailored 

to provide pedigree information.

In any event, even if the ques-

tions the USPIS inspectors asked 

the defendant had violated Miran-

da, the inspectors would have in-

evitably discovered the cellphone 

number by obtaining a search 

warrant.
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