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T
his column reports on sev-

eral significant represen-

tative decisions handed 

down recently in the U.S. 

District Court for the East-

ern District of New York. Judge Wil-

liam F. Kuntz II set forth the reasons 

for a two-year sentence of incarcera-

tion in a tax case. Chief Judge Margo 

K. Brodie granted plaintiffs’ motion 

to serve a preliminary injunction on 

a Taiwan-based company by email. 

And Judge Joanna Seybert and the 

Judicial Panel on Multidistrict Litiga-

tion decided related cases concern-

ing defendant’s motion to transfer a 

matter to a multidistrict litigation.

Sentencing Factors

In United States v. Kelly, 19 CR 484 

(EDNY, June 9, 2021), Judge Kuntz 

explained the reasons for sentenc-

ing defendant in a criminal tax case 

to two years’ incarceration, within 

the Guidelines range, despite his 

“relatively poor” health.

Defendant pled guilty to an in-

formation charging him with will-

fully failing to collect and pay over 

employment tax, in violation of 

26 U.S.C. §7202 (Count 1), and 

tax evasion, in violation of 26 

U.S.C. §7201 (Count 2). Defense 

counsel had urged a sentence 

of two years’ home confine-

ment, “[g]iven Mr. Kelly’s un-

derlying health conditions as 

well as his ongoing compliance 

with the terms and conditions 

of his pretrial release[.]”

Defendant, as owner of Kelly 

Group Construction (KGC), had the 

duty to collect and pay Federal In-

surance Contributions Act (FICA) 

taxes to the IRS from the taxable 

wages of employees. Over sev-

eral years he failed to do that. He 

also falsely claimed on Forms 941 

that he was the sole employee of 

the business even though he paid 

certain employees more than $1.3 

million in cash. In total he failed 

to pay $210,093.94 in FICA taxes. 

He also evaded personal income 

taxes by cashing about $4.6 million 

in checks for KGC’s services and 

not reporting that income on the 

corporate tax returns. He used the 

cash to pay business and person-

al expenses. Over a period of five 

years he failed to report about $1.7 

million of personal income on his 

joint returns, causing a tax loss to 

the IRS of $489,330.

With a total tax loss of $699,423.94, 

and factoring in his timely accep-

tance of responsibility by pleading 

guilty, his Sentencing Guidelines 

range was 24 to 30 months.

As to the reasons for the sen-

tence, the court discussed the 

relevant factors under 18 U.S.C. 

§3553(a). Slip op. 2-8. After describ-

ing defendant’s personal and fam-

ily background, Kuntz turned to 

defendant’s “relatively poor physi-

cal condition.” Defendant takes 

prescription medication for Type 

2 diabetes, diagnosed seven years 

ago. He has had knee surgery and 

might need a knee replacement to 

address  lingering pain. Explain-

ing the “need for the sentence im-

posed,” the court’s memorandum 
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is a reminder of how important it is 

for a defendant to demonstrate full 

contrition. Discussing “general and 

specific deterrence,” Kuntz quoted 

the Probation Department’s com-

ment that “defendant deflected 

blame unto his wife, who he stated, 

‘handled the books’ for his com-

pany, which clearly minimized his 

conduct in the instant offense and 

displays a general lack of under-

standing of the seriousness of the 

offense.” Kuntz then noted that de-

fendant “will likely remain self-em-

ployed after his sentence, creating 

the potential to continue evading 

taxes.” Slip op. 5. An echo of the 

attitudinal theme is heard later: 

“While the Government acknowl-

edges Defendant’s compliance with 

the instant investigation, they note 

that Defendant has failed to amend 

his personal tax returns or make 

any payments on past due taxes.” 

Slip op. 7.

Based on these and other factors, 

Kuntz sentenced defendant to two 

years of incarceration, followed by 

three years of supervised release, 

the required special assessment of 

$100, but no fine. Pursuant to the 

plea agreement, defendant must 

pay restitution to the IRS in the 

amount of the loss.

Alternative Service on  

Foreign Corporation

In  Noble Security v. Ingamar Co., 

Ltd., 21 CV 1372 (EDNY, May 20, 

2021), Chief Judge Brodie granted 

plaintiffs’ motion for service via 

email and defendant’s motion for 

90-day extensions of time to re-

spond to the complaint and the mo-

tion for a preliminary injunction.

Plaintiffs alleged that defendant 

committed acts of patent infringe-

ment and violated unfair compe-

tition laws in connection with a 

physical security lock for comput-

ers, damaging plaintiff Noble Secu-

rity’s trademark and trade name. 

Plaintiffs claim that they have been 

unable to effect service of their mo-

tion for a preliminary injunction on 

defendant, a Taiwan-based com-

pany, even after communicating 

about the case with defendant and 

its attorneys. Plaintiffs moved for 

alternative service of the prelimi-

nary injunction motion pursuant to 

Federal Rule of Civil Procedure 4(f).

Defendant volunteered to waive 

service in exchange for an exten-

sion of time to respond to the com-

plaint and the motion for a pre-

liminary injunction, but plaintiffs 

refused as they have no obligation 

to utilize the waiver process under 

Rule 4(d). Plaintiffs sent a copy of 

the complaint to defendant and 

its attorney in Taiwan and served 

a copy through their attorney in 

Taiwan. In addition, an attorney 

for defendant in the United States 

informed plaintiff’s counsel that he 

had been retained solely to negoti-

ate a resolution but not to appear 

in any court proceeding. He de-

clined to forward the papers to de-

fendant. Plaintiffs also emailed the 

papers to defendant’s president at 

the address listed on defendant’s 

website.

Plaintiffs moved for alternative 

service of process by email, con-

tending that defendant refused to 

accept the papers or to appear. De-

fendant has received all the papers 

in the action.

As Brodie noted, under Rule 4(f)

(3) courts have discretion to au-

thorize alternative service on an 

individual in a foreign country as 

long as the means of service (1) 

is not prohibited by international 

agreement and (2) comports with 

constitutional notions of due pro-

cess. Here plaintiffs showed that 

they reasonably attempted to ef-

fect service on defendant and that 

the court’s intervention was neces-

sary. Because Taiwan is not a sig-

natory to the Hague Convention 

on service of process or any other 

international agreement that ad-

dresses service of process, there is 

no international agreement dictat-

ing how plaintiffs can serve defen-

dant. There is no law in support of 

defendant’s contention that email 

service is prohibited by Taiwanese 

law. Finally, because plaintiffs have 

shown that email service is likely to 

reach defendant, service by email 

comports with due process. Defen-

dant has used the proposed email 

address to communicate about the 

challenged locks, and a message 

sent to the email address prompt-

ed a conversation with defendant’s 
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U.S. based attorney. Defendant did 

not contest the propriety of the 

email address plaintiffs proposed.

The court also granted defen-

dant’s motion for a ninety-day ex-

tension of time. Defendant asserted 

that it had voluntarily recalled the 

infringing locks and is not selling 

them in the U.S. market, had only 

recently retained counsel and was 

not familiar with the American le-

gal system. Slip op. 14-15.

Remand Deferred Pending Motion 

To Transfer, Transfer Granted

Judge Seybert, in  County of Gen-

esee v. McKinsey & Company, 21 

CV 1039 (EDNY, May 28, 2021), and 

the Judicial Panel on Multidistrict 

Litigation (JPML), in In re McKinsey 

& Company National Prescription 

Opiate Consultant Litigation, MDL 

No. 2996 (JPML, June 7, 2021), is-

sued related decisions concerning 

claims against McKinsey & Com-

pany arising from its activities on 

behalf of Purdue Pharma, L.P., the 

manufacturer of OxyContin. The 

net effect is that various Purdue-

related claims against McKinsey 

are consolidated in a new MDL to 

be heard in the Northern District of 

California.

In County of Genesee, plaintiffs, a 

collection of political subdivisions 

of the state of New York, sued McK-

insey in New York state court. McK-

insey removed to federal court, 

and sought a stay pending resolu-

tion of a motion it brought before 

the JPML to create a new MDL 

matter, in the Southern District of 

New York, consolidating Purdue-re-

lated claims against McKinsey for 

pretrial purposes. Plaintiffs moved 

to remand, arguing that, as govern-

ment units enforcing their police or 

regulatory power, they fell within 

the exception to removal created 

by 28 U.S.C. §1452(a). Alternative-

ly, plaintiffs argued that federal 

jurisdiction was not established 

by McKinsey’s assertion that the 

action was “related to” Purdue’s 

Chapter 11 bankruptcy or, if it was, 

the court should abstain under 28 

U.S.C. §1134(c)(2) (directing ab-

stention where federal jurisdiction 

arises solely from relation to bank-

ruptcy filing, and the federal claim 

can be timely adjudicated in a State 

forum of appropriate jurisdiction).

Judge Seybert deferred decision 

on plaintiffs’ motion to remand, and 

granted a stay pending the JPML 

determination. The court has wide 

discretion in such cases and where, 

as here, “the remand motion is 

based on jurisdictional issues com-

mon to other cases that are subject 

to the pending transfer motion, the 

argument for deferring resolution 

of that issue to the eventual trans-

feree court is strong.”  County of 

Genesee, Slip op. 3.

In the related decision, In re McK-

insey & Company, the JPML later 

granted McKinsey’s request for a 

new MDL consolidating the Purdue-

related claims against it separately 

from the existing Purdue MDL. 

While there was overlap between 

the two sets of actions, the wider 

Purdue MDL was approximately 

three-and-a-half years old, and “[a]

dding a relatively unique defendant 

such as McKinsey to an already 

exceedingly complex and conten-

tious MDL may hinder the trans-

feree judge’s ability to efficiently 

manage the range of cases now 

before him.” JPML decision, Slip 

op. 2. The JPML, however, rejected 

McKinsey’s request that the new 

MDL be established through trans-

fer to the Southern District of New 

York, “where no action is pending 

but where one of the McKinsey de-

fendants is based.” JPML decision, 

Slip op. 1. Rather, it selected Judge 

Charles R. Breyer of the Northern 

District of California as the trans-

feree judge. The JPML concluded 

that Judge Breyer, as a member of 

the JPML panel that first consoli-

dated the wider Purdue MDL and 

presiding judge in one of those ac-

tions, would likely have “granular 

insight into the federal opioid liti-

gation that few other judges have 

obtained.” JPML decision, Slip op. 

3.
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