
T
his column reports on sev-
eral recent and significant 
representative decisions 
by the U.S. District Court 
for the Eastern District of 

New York. Judge Raymond J. Dea-
rie ruled on pre-trial motions in a 
criminal case, including motions 
for a severance based on alleg-
edly irreconcilable defense strat-
egies. Judge Dearie also found 
that plaintiff failed to state a claim 
against the Roman Catholic Dio-
cese of Brooklyn in connection 
with alleged sexual abuse in 1967. 
And Judge Ann M. Donnelly denied 
a motion by a doctor and his office 
of physicians for a preliminary 
injunction against enforcement of 
the No Surprises Act.

 Severance of Defendants 
Denied, Severance of  
Counts Granted

In United States v. Codner, 18 CR 
609 (EDNY, Aug. 4, 2022), a multi-
defendant case alleging murder for 
hire and other offenses, Judge Dea-
rie (1) denied motions for a sever-
ance by two defendants, each of 
whom claimed that the other’s 
defense would be unacceptably 

antagonistic to his own; (2) granted 
a defendant’s motion to sever 
counts alleging possession of a 
gun by a felon and perjury; and (3) 
denied a defendant’s motion for 
a taint hearing relating to the sei-
zure of purported attorney-client 
communications.

Co-defendants Shelton and Zot-
tola are two of the remaining 
five co-defendants facing trial on 
charges of murder for hire, mur-
der-for-hire conspiracy, unlawful 
use and possession of firearms, 
and causing the death of Zotto-
la’s father through use of a fire-
arm. The indictment also charged 
Shelton with being a felon in pos-
session of a firearm and perjury. 
Shelton and Zottola each sought 
to be tried separately, arguing 
that the other’s defense would 
be so prejudicial to his own that 
severances were required. Zot-
tola proffered a defense that Shel-
ton misled him to get closer to 

Zottola’s father and brother and 
“encroach on their cash busi-
nesses” while “staking out the 
means to harm” Zottola’s family. 
Shelton’s proffered defense was 
that Zottola used him as a “patsy” 
to further Zottola’s “plot to kill his 
own family.”

Dearie found it “unlikely” that 
either defendant would “assign 
murder to the other’s intentions 
when the Zottola family’s business 
interests could serve as a more 
benign motivating force for each.” 
Counsel’s “minimally detailed” 
submissions “have hardly com-
mitted to pursuing” the “poten-
tially risky strategies” cited to 
get a severance. In any event, the 
alleged defenses are not so “irrec-
oncilable” that “acceptance of 
one defense requires conviction 
of the other defendant.” “Both 
defendants focus on evidence 
that the other deceived them. But 
neither defense strategy traces 
this deception to the other’s guilt 
in the charged offense.” The fact 
that Shelton misled Zottola does 
not “require the conclusion” that 
Shelton was guilty of murder for 
hire. “Nor does Shelton’s theory 
that Zottola used him as a ‘patsy’” 
compel a finding of Zottola’s guilt 
in that scheme. Slip op. 3.
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The court saw no merit in the 
movants’ related argument that, 
absent a severance, they would 
face trial with one of their co-defen-
dants acting as an “echo chamber” 
of the prosecution. While defen-
dants may engage in some finger 
pointing, “Shelton and Zottola’s 
submissions reveal that the core 
of their defenses will not be the 
guilt of the other, but the minimi-
zation of their own involvement.” 
Slip op. 4.

In severing Count Five, charging 
Shelton with being a felon in pos-
session of a gun, Dearie found a 
risk of substantial prejudice. Prov-
ing this count would bring to the 
jury’s attention Shelton’s prior 
felony conviction and thus tend to 
circumvent Rule 404(b)’s prohibi-
tion against propensity evidence. 
During the investigation, the gov-
ernment found a handgun in Shel-
ton’s residence, leading to the 
felon-in-possession charge. Signifi-
cantly, the government does not 
suggest that this firearm was used 
in the murder of Zottola’s father or 
any other violence charged here. 
The need for evidence that Shelton 
generally had access to firearms 
does not overcome the prejudice. 
Slip op. 6-7.

Count Six charged Shelton with 
understating his assets on a post-
arrest financial affidavit. The 
government claimed that the con-
cealed funds were proceeds of the 
murder-for-hire scheme. “But much 
like the weapon in Count Five, the 
government has not proffered any 
actual connection between the sum 
of money Shelton possessed and 
the rest of the Indictment.” As with 
the felon-in-possession charge, the 
government failed to satisfy the 
“similarity in the evidence” require-
ment of Rule 8(a), dealing with join-
der of offenses. Slip op. 7-8.

Asserting that hundreds of attor-
ney-client communications were 
seized from his cell phone on the 
day of his arrest, Zottola sought a 
taint hearing under United States 
v. Kastigar, 406 U.S. 441 (1972), 
to determine the extent to which 
the government reviewed those 
records. As the court noted, “noth-
ing on the face of the texts and 
emails has the characteristics of 
privileged communications.” And 
“none of the samples bear any 
meaningful connection to this 
case.” Though the arrest occurred 
over three years ago, the defense 
raised no privilege concerns until 
July 2022. Beyond that, the case 
agent allegedly used a filter team 
to inspect hard copy documents 
marked as potentially privileged. 
Slip op. 8-9.

 Failure To State Claims  
Relating To Sexual Abuse

In Murray III v. Nazareth Regional 
High School, 20 CV 1471 (EDNY, 
Aug. 5, 2022), Judge Dearie found 
that plaintiff failed to state a claim 
for negligence, gross negligence, 
negligent hiring and supervision or 
premises liability against the Roman 
Catholic Diocese of Brooklyn.

Plaintiff alleged that, as a 12-year-
old in 1967, he had been subject to 
sexual abuse by a now-deceased 
member of the Xaverian order 
known as Brother Barton. Plain-
tiff amended his complaint after 
the court had granted an earlier 

motion to dismiss by the Diocese. 
Here, Dearie found those amend-
ments insufficient to cure the com-
plaint’s deficiencies.

The amended complaint engaged 
in “group pleading” and failed to 
particularize allegations “as to 
what the Diocese knew and how it 
acted negligently.” Slip op. 2. There-
fore, none of plaintiff’s claims pro-
vided the Diocese with the notice 
required by Fed. R. Civ. P. 8.

Plaintiff’s claims also failed under 
Rule 12(b)(6). In order to trigger a 
“special duty” to support his neg-
ligence claim, plaintiff was obliged 
to plead facts sufficient to support 
an inference that he was in the 
care of the Diocese. Pratt v. Robin-
son, 39 N.Y.2d 554, 560 (N.Y. 1976). 
“[P]laintiff was never an enrolled 
student in any school or insti-
tution within the Diocese,” and 
the amended complaint failed to 
allege facts sufficient to show that 
the Diocese otherwise had physi-
cal custody over him. Slip op. 5. 
The “tithing” paid to the Catholic 
Church by plaintiff’s family, alleged 
in connection with the gross neg-
ligence claim, was “too attenuated 
to establish legal duty.” Slip op. 7.

As to premises liability, the 
amended complaint alleged only 
that the abuse occurred “‘mul-
tiple’ times over three to four 
weeks” on the premises of a school 
where Barton taught. This failed to 
cure the deficiency found by Dea-
rie’s earlier ruling that “plaintiff’s 
allegations indicated he was ‘an 
unknown outsider to the Diocese’ 
considering he did not reside 
there, was not an enrolled stu-
dent, and never met or identified 
himself to any Diocese employee 
other than Barton.” Slip op. 5.

Nor did plaintiff adequately plead 
that Barton’s proclivity toward 
pedophilic abuse was foreseeable 
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Dearie found it “unlikely” that either 
defendant would “assign murder 
to the other’s intentions when the 
Zottola family’s business interests 
could serve as a more benign 
motivating force for each.”



to the Diocese. The amended com-
plaint relied entirely on what it 
described as Barton’s history of 
“frequent/multiple transfers and 
short stints” but provided “no 
basis to support the assertion that 
multiple transfers are suspicious, 
says nothing of the explanation 
proffered for these transfers, and 
does not clarify how many trans-
fers is unusual.” Slip op. 5-6. This 
also defeated plaintiff’s negligent 
retention and supervision claim, 
because New York law recognizes 
employer liability for sexual mis-
conduct in such cases only if the 
employer is aware of “specific 
prior acts or allegations against the 
employee.” Slip op. 6, citing Doe v. 
Alsaud, 12 F. Supp. 3d 674, 680-81 
(S.D.N.Y. 2014) (New York law).

 Constitutionality of the  
No Surprises Act

In Haller v. U.S. Department of 
Health and Human Services, 21 
CV 7208 (EDNY, Aug. 10, 2022), an 
action by a surgeon and his pri-
vate practice challenging the con-
stitutionality of the No Surprises 
Act and seeking a preliminary 
injunction against its enforcement, 
Judge Donnelly denied injunctive 
relief and dismissed the due pro-
cess claim for lack of subject mat-
ter jurisdiction without prejudice.

The No Surprises Act was 
intended to prevent out-of-network 
medical providers and facilities 
from charging patients directly 
for the difference between the 
provider’s billed charges and the 
amount paid by patients’ health 
insurance plans. Prior to the No 
Surprises Act, the out-of-network 
provider would “balance bill” 
individual patients for the differ-
ence, i.e., bill the patient for the 
difference between the provider’s 
billed charges and the amount 

paid by the plan. The Act sought to 
prevent “surprise bills” by (1) lim-
iting cost sharing requirements for 
patients who receive emergency or 
non-emergency services from out-
of-network providers in in-network 
facilities and for which patients 
do not consent to the costs that 
patients would pay for in-network 
facilities and providers; (2) pro-
hibiting out-of-network providers 
from balance billing patients for 
emergency services and certain 
non-emergency services; and (3) 
establishing procedures to resolve 
disputes between insurers and out-
of-network providers over the pay-
ment amounts for emergency and 
certain non-emergency services 
(the IDR Process). States, includ-
ing New York, have enacted similar 
laws to prevent surprise billings.

Plaintiffs claimed that the IDR 
process violated their right under 
the Seventh Amendment for a trial 
by jury. But the Seventh Amend-
ment protects the right to a jury 
trial only for a legal cause of action 
involving a private right. Here, Con-
gress has provided a new statutory 
public right and assigned the adju-
dication of that right to an admin-
istrative agency with which a jury 
trial would be incompatible. This 
it can do without violating the Sev-
enth Amendment. The Act “permits 
health care providers to recover 
payment directly from insurers for 
out-of-network services, which is a 
new public right.” Slip op 12.

Next, plaintiffs claimed that the 
Act violated their right to due pro-
cess because it deprived them of 
their property rights to the rea-
sonable value of their services by 
allowing health plans to set the 
standard by which the IDR process 
determined their claims. As the 
court noted, there was no author-
ity “for the proposition that a 

health care provider’s entitlement 
to ‘reasonable payment’ is a cogni-
zable property interest for the pur-
poses of a due process claim.” Slip 
op. 16. To the extent there is such 
a cognizable property interest, the 
plaintiffs’ claim here was not ripe. 
The Eastern District of Texas had 
vacated this provision, defendants 
had not yet published a new rule, 
there was no live dispute with 
respect to the regulation, and any 
alleged harm was speculative.

Plaintiffs also alleged that the 
Act violated the Takings Clause of 
the Fifth Amendment by prohibit-
ing physicians from billing their 
patients for the reasonable value 
of their services that was not paid 
by the patients’ insurer. Although 
the Act “prohibits out-of-network 
providers from balance billing 
patients covered by the Act, it also 
gives providers a right to recover 
the value of the services provided 
directly from insurers and creates 
a process to adjudicate that right.” 
Slip op. 20. The Act therefore did 
not constitute a taking under the 
Fifth Amendment.

In short, plaintiffs failed to show 
irreparable harm or a likelihood 
of success on the merits. They 
also did not show that a prelimi-
nary injunction would be in the 
public’s interest.
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