
This column reports 
on several significant 
representative deci-
sions handed down 
recently in the U.S. Dis-

trict Court for the Eastern District 
of New York. Judge Edward R. Kor-
man granted a defendant’s motion 
to suppress his confession. Judge 
Eric R. Komitee denied a motion for a 
preliminary injunction enjoining New 
York City from enforcing COVID-19 
vaccine mandates. And Judge Hec-
tor Gonzalez denied a defendant’s 
request to terminate his restitution 
obligation.

Motion To Suppress

In United States v. Joyce, 19 CR 321 
(EDNY, Oct. 27, 2022), Judge Korman 
granted defendant’s motion to sup-
press his confession but denied his 
motion to suppress evidence found 
on defendant’s computer.

At 6 a.m. one morning, having 
obtained a warrant to search the 

apartment of defendant Joyce for 
evidence of possessing child por-
nography, law enforcement offi-
cers pounded on the apartment 
door, announcing “Police! Open the 
door! We have a warrant!” When no 
one answered within 30 seconds, 
the officers rammed open the 
door. Twelve NYPD and Homeland 
Security agents entered the apart-
ment with guns drawn. The officers 
cuffed and searched Joyce and his 
wife before taking Joyce into the 
bedroom for questioning. Within 
10 minutes after the officers’ entry, 
Joyce admitted to possessing child 
pornography and told the officers 
that they could find it saved on his 
computer hard drive.

Joyce moved to suppress his 
confession and the child pornogra-
phy discovered on his hard drive. As 

Korman observed, reasonableness 
remains the touchstone of Fourth 
Amendment inquiry, and “the fact 
that a search occurs pursuant to a 
valid warrant does not immunize the 
manner of its execution from Fourth 
Amendment scrutiny.” Slip op. 5. Kor-
man concluded that the execution of 
the warrant was unreasonable in at 
least three respects.

First, it was unreasonable to exe-
cute the warrant at exactly 6:00 a.m., 
an hour when Joyce and his fam-
ily, which included two young chil-
dren, were likely to be asleep. There 
was no evidence that Joyce (or the 
evidence police sought) would be 
absent from the apartment at a 
later hour. And while the warrant 
authorized entry at that hour, it did 
not compel such an early entry, nor 
insulate the officers’ decision to do 
so from review.

Second, the officers acted unrea-
sonably when they battered in the 
door within 30 seconds of knocking. 
The minimal delay in Joyce’s answer-
ing the door was much more likely the 
result of his being awakened from 
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sleep than any disinclination to open 
the door to the police.

Third, law enforcement acted 
unreasonably when 12 officers 
entered the home with guns drawn 
and displayed without apparent 
justification. The officers were not 
aware of any facts suggesting that 
they were in danger or that there was 
a firearm in the home. No one in the 
home had a history of violence or 
was suspected of a violent crime.

Rejecting as “unpersuasive and 
inadequate” the explanations for the 
officers’ conduct focused on gen-
eralized safety, Korman noted: “To 
permit a twelve-man team to pour 
into a home with weapons drawn 
based on reasoning totally unteth-
ered to a suspect and his alleged 
crimes would be to sanction such 
tactics in all circumstances.” Slip op. 
12. The more likely explanation for 
the officers’ actions was the intent 
to “increas[e] the chances that a 
shocked and disoriented Joyce 
would incriminate himself.” Slip 
op. 12-13. “When law enforcement 
officers purposefully take unreason-
able, indeed, revolting, actions of the 
kind taken here to instill shock and 
awe in a suspect to increase their 
chances of obtaining a confession 
and then obtain that confession in 
the immediate aftermath of those 
actions, the only appropriate remedy 
is the exclusionary rule.” Slip op. 14.

While suppressing evidence 
of Joyce’s confession, Korman 

permitted incriminating evidence 
discovered on Joyce’s computer to 
be used under the inevitable discov-
ery doctrine because it was highly 
likely that such material would have 
been found during the search even 
absent law enforcement’s unreason-
able conduct.

coVID-19 Vaccine Mandates

In Women of Color for Equal Jus-
tice v. City of New York, 22 CV 2234 
(EDNY, Nov. 18, 2022), Judge Komi-
tee denied plaintiffs’ application for 
a preliminary injunction prohibiting 
New York City from enforcing COV-
ID-19 vaccine mandates with respect 
to current or former employees of 
the City.

Between August and December 
2021, in response to the COVID-19 
pandemic, the New York City Com-
missioner of Health and mental 
Hygiene issued a series of nine 
orders requiring certain individuals 
to be vaccinated against COVID-19. 
Plaintiffs, current or former employ-
ees of various city agencies who 
alleged they either lost their jobs 

or were placed on unpaid leave for 
refusing a COVID-19 vaccine or were 
“coerced” into becoming vaccinated, 
argued that an injunction should be 
granted because the orders violated 
the Supremacy Clause, the Occupa-
tional Health and Safety Act of 1970 
(OSHA), and New York Public Health 
law §206.

Judge Komitee rejected plaintiffs’ 
argument that an injunction was 
required because the Supremacy 
Clause and OSHA were inconsis-
tent with, and preempted, the vac-
cine orders at issue. The Supremacy 
Clause “is not the source of any 
federal rights and certainly does 
not create a cause of action.” Slip 
op. 5 (quoting Armstrong v. Excep-
tional Child Ctr., 575 U.S. 320, 324-
25 (2015)). Similarly, plaintiffs 
failed to show that a private right 
of action existed to sue under OSHA.  
Slip op. 6.

Plaintiffs also failed to show a 
likelihood of success with respect 
to their argument that the vaccine 
orders violated New York Public 
Health law §206(1)(l). Section 
206(1)(l) concerns the Commis-
sioner of Health of New York state, 
and plaintiffs did not contend that 
the vaccine orders were issued under 
§206(1)(l). Rather, the orders them-
selves cited the City’s Charter and 
Health Code as authority for their 
issuance. As Section 206(1)(l) did 
not restrict the City’s ability to regu-
late vaccinations, it was “not relevant 

Judge Komitee rejected 
plaintiffs’ argument that 
an injunction was required 
because the Supremacy 
Clause and OSHA were 
inconsistent with, and 
preempted, the vaccine 
orders at issue.
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to the legality of” the vaccine orders. 
Slip op. 8-10.

All writs Act

In United States v. Hanakis, 04 CR 
619 (EDNY, Dec. 7, 2022), Judge Gon-
zalez denied defendant’s request to 
terminate his restitution obligation 
but granted his request to adjust the 
restitution payment schedule.

After being convicted of mail fraud 
in 2007, defendant Hanakis was 
ordered to pay $8 million in restitution 
to Wells Fargo Century and sentenced 
to 192 months’ imprisonment. For-
mer Judge John Gleeson, who pre-
sided at sentencing, set a payment 
schedule requiring defendant to pay 
25% of his net monthly income each 
month after his release. Defendant 
was released in April 2019. Under the 
payment schedule, he was obligated 
to pay restitution until April 2039.

In July 2022 Wells Fargo Trade 
Capital Services (Wells Fargo), the 
successor entity to Wells Fargo Cen-
tury, filed a statement indicating that 
defendant’s restitution obligation was 
“fully satisfied.” Wells Fargo purport-
edly agreed to settle defendant’s 
outstanding obligation in exchange 
for a one-time payment of $65,000. 
According to Hanakis, Wells Fargo 
determined that the lump-sum pay-
ment would ultimately yield more 
than the payment schedule. Slip op. 2.

Given his settlement with Wells 
Fargo, Hanakis asked the court 
to deem his restitution obligation 

satisfied. He argued that although 
there was no basis to modify his 
restitution amount under the lim-
ited grounds set forth in 18 U.S.C. 
§3664(o), the court nevertheless had 
authority under the All Writs Act to 
terminate his restitution obligation.

Gonzalez observed that “the Sec-
ond Circuit has cast doubt on whether 
a court may invoke the All Writs Act 
to vacate a defendant’s restitution 
obligation.” Slip op. 3. After analyzing 
the case law, Gonzalez explained that 
“even if the All Writs Act might theo-
retically authorize a court to decrease 
the amount of a defendant’s restitu-
tion, such relief is limited to cases in 
which the defendant can prove that 
the district court committed a ‘funda-
mental error’ when imposing restitu-
tion during the sentencing process.” 
But Hanakis did not allege any error. 
Instead, he argued only that “his sub-
sequent settlement justifies vacating 
the restitution order.” Because Hana-
kis could not prove that his restitution 
obligation was “the product of any 
error,” Gonzalez declined to vacate 
or decrease the obligation pursuant 
to the All Writs Act. Slip op. 3-4.

Gonzalez, however, granted defen-
dant’s alternative request to adjust his 
restitution payment schedule under 
18 U.S.C. §3664(k). That provision 
permits a court to adjust a “payment 
schedule” (as opposed to the “restitu-
tion amount”) based on “any material 
change in the defendant’s economic 
circumstances.” Finding that Hanakis 

showed a “significant deterioration” 
in his economic circumstances, Gon-
zalez adjusted defendant’s monthly 
scheduled payments from 25% to 
10% of his monthly income. Slip op. 5.

***

Thomas A. Kissane, Samuel L. 
Butt, John Moore and Michael A. 
Brodlieb, attorneys at Schlam Stone 
& Dolan, will alternate authoring 
the Eastern District Roundup going 
forward, after decades of faithful 
stewardship by Harvey M. Stone 
and Richard H. Dolan. Three of the 
new columnists clerked for judges in 
the Eastern District—Mr. Butt for the 
late Charles P. Sifton, Mr. Moore for 
Edward R. Korman (and 11th Circuit 
Judge Stanley Marcus, formerly an 
EDNY Assistant U.S. Attorney), and 
Mr. Brodlieb for Raymond J. Dearie. 
Mr. Kissane clerked for the late Chief 
Judge Charles L. Brieant of the South-
ern District. 
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