
T
his column reports on several 
significant representative deci-
sions handed down recently in 
the U.S. District Court for the 
Eastern District of New York. 

Judge Nicholas G. Garaufis denied the 
government’s motion for a partially 
sequestered jury in a terrorism trial, 
while granting its motion for an anony-
mous jury. Judge LaShann DeArcy Hall 
found that a law firm was not entitled to 
insurance coverage for damages caused 
by the potential presence of COVID-19 
in its offices or by Governor Cuomo’s 
Executive Order in March 2020 requir-
ing a 100% reduction of the in-person 
workforce.

 Motion for Anonymous and Par-
tially Sequestered Jury

In United States v. Kandic, 17 CR 449 
(S-1) (EDNY, Nov. 24, 2021), where 
the indictment charged defendant 
with supporting ISIS as a member of 
its media operations, Judge Garaufis 
granted the government’s in limine 
motion for an anonymous jury, but 

denied its motion for partial seques-
tration.

Arrested overseas in 2017, defendant 
was extradited to the Eastern District 
and held in detention since his arrest. 
The government sought to preclude dis-
closure of venire and petit jurors’ names. 

In its request for partial sequestration, 
it asked that jurors “be kept together 
during recesses and taken to or pro-
vided lunch as a group each day, and 
… escorted to and from the courthouse 

each day during trial” as arranged by 
the Marshals Service.

As Garaufis noted, the requested spe-
cial procedures invade the right to an 
impartial jury and the presumption of 
innocence. Semi-sequestration is “par-
ticularly damaging” as the daily shut-
tling of jurors by the Marshals reminds 
the jurors that the trial demands extra 
cautions.

As to the need for special procedures, 
the government pointed to the serious-
ness of the charged crimes as evidence 
that defendant was “actually dangerous” 
to jurors. This argument was “unpersua-
sive” in light of defendants’ “compelling 
reasons that he is unlikely to present 
a threat[.]” For example, “he is under 
severely restrictive conditions while 
in detention”; “his calls, which are lim-
ited, are monitored by federal agents”; 
and “he lacks associates in the United 
States.” Slip op. 5-6.

The government also argued that the 
charged conduct, involving ties to ISIS, 
was likely to instill a reasonable fear 
of retaliation in jurors and thus posed 
a risk to judicial integrity. Defendant 
asserted that he has never interfered 
with the judicial process and has no 
ability to do so, on his own or through 
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Anonymity was sufficient relief. 
It protects against disclosure of 
jurors’ identities, their main fear, 
and “may be explained by mean-
ingful voir dire and a neutral 
instruction to the jury.” There was 
no basis for semi-sequestration, 
which “comes at a price”. 
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associates. Garaufis agreed with the 
government: Reasonable jurors, when 
assessing the charge that defendant 
promoted ISIS on social media, could 
fear online disclosure of their identities, 
exposing them to threats from people 
not directly associated with defendant. 
The issue is not actual danger, but “the 
reasonableness of jurors’ fears of retali-
ation.” And despite defendant’s isola-
tion, jurors could reasonably fear that 
he might “encourage violence through 
social media.” Slip op. 7.

The government’s argument that pre-
trial press attention likely did not justify 
special procedures. Recent coverage of 
other terrorism-related trials and ISIS-
related events did not, without more, 
show that media attention here would 
increase closer to trial. The “cited media 
attention to this case was four years 
old.” Slip op. 8.

Given these findings, anonymity was 
sufficient relief. It protects against dis-
closure of jurors’ identities, their main 
fear, and “may be explained by meaning-
ful voir dire and a neutral instruction to 
the jury.” There was no basis for semi-
sequestration, which “comes at a price”. 
Slip op. 9-10.

 Insurance Coverage for  
COVID-19 Losses

In Abrams, Fensterman, Fensterman, 
Eisman, Formato, Ferrara, Wolf & Carone 
v. Valley Forge Insurance Company, 20 
CV 2941 (EDNY, Dec. 3, 2021), Judge 
DeArcy Hall dismissed a law firm’s action 
seeking a declaratory judgment against 
Valley Forge (and its parent) that “(1) 
the presence of the COVID-19 virus in 
its offices constitutes physical damage 
under its insurance coverage policy; (2) 
New York Governor Cuomo’s March 22, 
2020 Executive Order constitutes an act 

of civil authority under its insurance 
coverage policy; and (3) plaintiff is enti-
tled to reimbursement (up to its policy 
limit) and any further relief the Court  
deems just.”

Plaintiff is a commercial law firm with 
offices in Brooklyn, Long Island, White 
Plains and Rochester. On March 22, 2020, 
Governor Cuomo issued an Executive  
Order requiring that non-essential 
businesses in New York use telecom-
muting or work-from-home procedures 
and that each employer reduce the in-
person workforce by 100% no later than 
March 22 at 8 p.m. At some point four of 
plaintiff’s employees from three offices 
tested positive for COVID-19, and plain-
tiff closed all its offices to have them 
disinfected.

Under the insurance policy issued 
by defendant Valley Forge, plaintiff had 
Business Income, Extra Expense and 
Civil Authority coverage. All of these 
coverages required “direct physical loss 
of or damage to property.” For example, 
the Business Income provision said 
that the loss “must be caused by direct 
physical loss or damage to property 
at the described premises.” The Extra 
Expense provision had similar require-
ments. The Civil Authority provision 
provided coverage for losses incurred 
by civil authority action “that prohibits 
access to the described premises … 
due to direct physical loss of or dam-
age to property at locations, other than 
the described premises ….” Defendant 
denied plaintiff’s claim for business 
interruption insurance.

DeArcy Hall found that the plain lan-
guage of the policy required “an actual, 
physical damage to the premises.” A 
“plain reading of the provision makes 
clear the loss or damage must be tan-
gible or concrete,” and the presence 

of COVID-19 would not meet that 
requirement. Slip op. 6. There was not 
any actual physical damage to plain-
tiff’s offices, and the losses incurred 
by plaintiff resulted from the need to 
close its offices and clean them after its 
employees tested positive. Nearly iden-
tical cases arising from the COVID-19 
pandemic in the district courts of the 
Second Circuit had required tangible 
harm to property for coverage of busi-
ness interruption losses. As DeArcy 
Hall observed, “the mere presence of 
the virus does not amount to physical 
damage such that the Business Income 
or Extra Expense coverage would be 
triggered.” Slip op. 9-10.

Resort to the Civil Authority provision 
was equally unavailing. First, plaintiff 
did not sufficiently plead that the Execu-
tive Order barred all access to plaintiff’s 
offices. The order did not deny access 
to properties subject to the Executive 
Order; it merely directed employers to 
reduce, to the maximum extent possible, 
the in-person workforce at any location 
by 100%. Nor did any provision prevent 
employers from accessing the premises 
for reasons such as sorting mail.

Second, the Executive Order did not 
arise from physical damage to property 
other than plaintiff’s offices. Indeed, 
there was no such damage to any spe-
cific property. The damage arose instead 
from the rapid spread of the COVID-19 
virus. Slip op. 11-13.
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