
T
his column reports on sev-
eral significant representa-
tive decisions handed down 
recently in the U.S. District 
Court for the Eastern Dis-

trict of New York. Judge Frederic 
Block granted the motions of two 
defendants to reduce their sentences 
under the First Step Act. Judge Eric 
Komitee relied on the “automobile 
exception” to the Fourth Amend-
ment and the inevitable discovery 
doctrine in denying a suppression 
motion. And Judge Block denied a 
preliminary injunction requiring the 
State Liquor Authority to issue a per-
mit to sell alcohol all night on New 
Year’s Eve 2022.

First Step Act

In United States v. Russo, 92 CR 
351 (EDNY, Nov. 2, 2022), and United 
States v. Moore, 90 CR 1063 (EDNY, 
Nov. 2, 2022), Judge Block granted 
sentence reductions to two defen-
dants, each of whom had been in 
prison since the early 1990s, pursuant 

to 18 U.S.C. §3582(c)(1)(A), known as 
the First Step Act or the “compassion-
ate release” statute. Russo was serv-
ing a sentence of life plus five years 
for his role in a murder conspiracy 
during the Colombo Crime Family War 
of the early 1990s. Moore had been 
sentenced to life for his role in a nar-
cotics trafficking ring from approxi-
mately 1985 to 1991. The cases were 
consolidated for the purpose of the 
opinion.

Under the First Step Act, a court 
may reduce a previously imposed 
sentence only “after considering 
the factors set forth in §3553(a) to 
the extent that they are applicable, 
if [the Court] finds that … extraordi-
nary and compelling reasons warrant 
such a reduction … and that such 
a reduction is consistent with appli-
cable policy statements issued by the 

Sentencing Commission.” Slip op. 1 
(alterations in original). Against the 
backdrop of defendants’ motions, 
Judge Block identified several extraor-
dinary and compelling factors district 
courts may consider when exercis-
ing their broad discretion in deciding 
compassionate release motions. Slip 
op. 8-9.
Russo. Russo argued that he was 

entitled to compassionate release 
because of his exceptional reha-
bilitation and issues related to the 
COVID-19 pandemic. Slip op. 11. Not-
ing Russo’s exemplary prison record, 
Block said that “rehabilitation alone 
would not suffice as extraordinary 
and compelling, but it weighs in Rus-
so’s favor alongside consideration of 
multiple other factors.” Slip op. 13. 
As to COVID-19, the court focused 
not only on Russo’s risk, but also 
on how the many restrictions put 
in place due to the virus, such as 
24-hour lockdowns and limitations on 
visits, rendered Russo’s incarceration 
much more punitive than originally 
contemplated. These factors, when 
considered together, rose to the level 
of extraordinary and compelling. Slip 
op. 14-15.
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A reduction was warranted for two 
additional reasons. First, Russo was 
sentenced when the guidelines were 
mandatory. Second, there were sig-
nificant sentence disparities between 
Russo, on the one hand, and his co-
defendants, on the other, stemming 
from Russo’s choice to exercise his 
constitutional right to a trial. Slip op. 
16-17.

Accordingly, Block reduced Russo’s 
sentence to 35 years plus a lifetime of 
supervised release. Slip op. 21.
Moore. Moore argued that he was 

entitled to compassionate release 
because the sentencing guidelines 
were no longer mandatory and there 
was a disparity between his sentence 
and those of his similarly situated co-
defendants. Slip op. 23-24.

As with Russo, “[t]he Court … 
once again finds that a mandatory 
life sentence dictated by an uncon-
stitutional sentencing regime consti-
tutes an extraordinary and compelling 
factor.” Slip op. 24. Further, also like 
Russo, many of Moore’s co-defendants 
who accepted plea deals received 
sentences significantly lighter than 
Moore’s. Slip op. 24. “Because this 
sentencing disparity results primar-
ily from Moore exercising his right to 
trial rather than sentencing factors or 
the general goals of sentencing, … this 
is an extraordinary and compelling 
circumstance warranting re-consid-
eration of Moore’s life sentence.” Slip 
op. 25. These factors combined with 
Moore’s exemplary behavioral record 
in prison, his young age at the time of 
his illegal activity, and his consent to 
deportation. Block therefore reduced 
Moore’s sentence to 35 years. Slip op. 
27.

The court concluded: “I am letting 
two murderers sentenced to life out 
of prison. But I have painstakingly 
endeavored to explain why it is the 
appropriate thing to do under the 
First Step Act … Congress should be 
lauded for enacting the First Step Act 
and the judiciary should wholeheart-
edly embrace it.” Slip op. 28-29.

 Automobile Exception and Inevi-
table Discovery Doctrine

In United States v. Harris, 21 CR 
00376 (EDNY, Oct. 21, 2022), Judge 
Komitee, declining to suppress a gun 
and other evidence discovered during 
a warrantless search of defendant’s 

car, applied the automobile excep-
tion to the Fourth Amendment and 
the inevitable discovery doctrine. 
Defendant had been charged with 
violating 18 U.S.C. §922(g), the felon-
in-possession statute.

In March 2021, police officers 
responded to reports that a sedan 
was at a standstill and blocking traf-
fic on Fulton Street. When officers 
arrived, they observed defendant, 
asleep or unconscious, in the driv-
er’s seat of the car. After an officer 
woke defendant with some difficulty 
and asked him to exit the car, the 
officer saw both a plastic bag that 
appeared to contain marijuana and 
a vape pen on the driver’s side. The 

officer then conducted a search of the 
car’s interior and discovered a “silver 
firearm.” Officers arrested defendant 
and had the car towed. Slip op. 3-4.

Defendant moved to suppress the 
gun and other evidence, arguing 
that the search violated the Fourth 
Amendment. Komitee denied defen-
dant’s motion on two grounds.

First, the automobile exception per-
mits officers to “conduct a warrant-
less search of a vehicle if they have 
probable cause to believe it contains 
contraband or other evidence of a 
crime.” Slip op. 4. The officers had 
probable cause to search the car for 
evidence that defendant had been 
driving under the influence of alco-
hol or drugs, or was in possession of 
marijuana, not only because an offi-
cer smelled alcohol on defendant and 
noticed that his speech was slurred, 
but also because it was “undisputed 
that [defendant] was sleeping (or 
unconscious) behind the wheel of 
a vehicle stopped in the middle of 
an active roadway, that a baggie of 
marijuana and a marijuana vape pen 
were in plain view in the car, and that 
[defendant] did not respond to the 
officers’ questions or even rouse 
when [the officer] ‘shook’ him.” Slip 
op. 4-8.

Second, the gun and other evidence 
was admissible pursuant to the inevi-
table discovery doctrine. Under the 
doctrine, “evidence that was illegally 
obtained will not be suppressed if 
the government can prove that the 
evidence would have been obtained 
inevitably even if there had been no 
statutory or constitutional violation.” 
Slip op. 17. As Komitee explained, 
the government may invoke the 
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Judge Block identified several 
extraordinary and compelling 
factors district courts may con-
sider when exercising their 
broad discretion in deciding 
compassionate release motions.



inevitable discovery doctrine in con-
nection with an inventory search if it 
proves that the police (1) had “legiti-
mate custody” of the car, and (2) con-
ducted the search pursuant to “estab-
lished” or “standardized” procedures, 
which (3) inevitably would have led 
to the discovery of the evidence.  
Slip op. 17-18.

All three elements were satisfied. 
First, given the defendant’s inability 
to drive, the “NYPD was within its 
rights to remove the car from the 
active roadway” and to take it to an 
impound lot. Slip op. 18. Second, the 
government’s evidence showed that 
inventory searches are performed as 
part of its regular practice pursuant 
to the “NYPD Patrol Guide” and that 
the inventory search at issue was 
conducted in conformance with 
those procedures. Slip op. 18-19. 
Third, the officers would have inevi-
tably opened the fuse box where the 
gun had been discovered during the 
inventory search because the NYPD 
Patrol Guide instructs officers to “‘[s]
earch the interior of the vehicle thor-
oughly,’ including ‘any area that may 
contain valuables.’” Slip op. 19-20.

State Liquor Authority 
—Special Permit

In Eris Evolution v. Vincent Brad-
ley, 22 CV 4616 (EDNY, Nov. 8, 2022), 
Judge Block declined to issue a pre-
liminary injunction requiring the 
State Liquor Authority to grant plain-
tiff—the operator of a Williamsburg 
event venue—an “all-night permit” to 
sell alcohol all night on New Year’s 
Eve 2022.

New York law prohibits bars from 
serving alcohol between 4 a.m. and 

8 a.m. on Monday through Satur-
day and between 4 a.m. and 10 a.m. 
on Sunday. While holders of liquor 
licenses can apply for special permits 
to remain open during the otherwise 
restricted hours, the Liquor Author-
ity, as a matter of policy, grants such 
permits only for New Year’s Day.

Although plaintiff had received all-
night permits for previous New Year 
celebrations, the Liquor Authority 
declined to grant one to plaintiff or 
any other venue for this year. The stat-
ute governing such permits provides 
that they may be issued for “any week 
day.” Because Jan. 1, 2023, falls on a 
Sunday, the Liquor Authority does 
not plan to issue any permits this  
year.

Plaintiff claimed that New York’s 
ban on Sunday all-night permits vio-
lated the First Amendment’s Estab-
lishment Clause. This claim, howev-
er, failed to establish a likelihood of 
success because it is foreclosed by 
a series of Supreme Court decisions 
upholding Sunday closure laws.

The lead case, McGowan v. Mary-
land, 366 U.S. 420 (1961), upheld a 
Maryland law prohibiting most com-
mercial activities on Sundays. In 
McGowan, the Supreme Court noted 
the “strongly religious origin” of Sun-
day closing laws, but found that those 
laws were now rooted in the more 
secular interest in providing a uni-
form day of rest for a state’s citizens. 
Slip op. 3-5. Thus, the Supreme Court 
noted, most such laws are presently 
“of a secular rather than of a religious 
character” and “bear no relationship 
to establishment of religion as those 
words are used in the Constitution.” 
Slip op. 4.

Largely agreeing with plaintiff’s 
argument that the Liquor Authority’s 
refusal to issue all-night permits when 
New Year’s Eve falls on a Sunday had 
little connection to ensuring a uni-
form day of rest, Block noted that 
other purposes could also support 
such a law, including ensuring the 
“health, safety, recreation and gen-
eral well-being” of the state’s citizens. 
Slip op. 5. Plaintiff countered that this 
purpose, too, was a sham.

Block agreed but found that this 
fact did not merit a preliminary 
injunction. To succeed on its claim, 
plaintiff “must do more than show 
that the law is irrational; it must 
also show that its real purpose is to 
advance a particular religion or reli-
gion in general. This it has failed to 
do.” Slip op. 6.
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