
T
his column reports on sev-
eral significant represen-
tative decisions handed 
down recently in the U.S. 
District Court for the East-

ern District of New York. Judge Kiyo 
A. Matsumoto held, in a putative 
class action, that claims by regis-
tered nurses against a staffing agen-
cy under the Trafficking Victims 
Protection Act were adequately 
pleaded. Judge Matsumoto granted 
compassionate release to a defen-
dant serving a below-guidelines 
custodial sentence of one month. 
And Judge Pamela K. Chen, citing 
the “taxicab exemption,” rejected a 
chauffeur’s claims against a limou-
sine service under the Fair Labor 
Standards Act.

 Trafficking Victims 
Protection Act

In Magtoles v. United Staffing Reg-
istry, 21 CV 1850 (EDNY, Dec. 30, 
2021), Judge Matsumoto declined 
to dismiss the claims of three nurs-

es in a putative class action for vio-
lations of the Trafficking Victims 
Protection Act (TVPA).

Plaintiffs are registered nurses 
who are citizens of the Republic 
of the Philippines working in the 

New York area. Defendant United 
Staffing Registry (United Staffing) 
employed each of the plaintiffs, but 
had not paid for the recruitment, 
visa applications, or training of 
any United Staffing employees. As 
a condition of employment, each 

plaintiff signed United Staffing’s 
“standard employment contract.” 
The contract contained three pro-
visions that plaintiffs claimed vio-
lated the TVPA.

First, a “liquidated damages” 
provision required employees to 
perform at least 6,000 hours of work 
over the course of three years. If 
an employee left United Staffing 
before that time, she would have to 
pay $15 in liquidated damages for 
each of the 6,000 hours not worked. 
Thus, someone who had worked 
under the contract for only 2,000 
hours would owe $60,000.

Second, a non-compete clause 
prohibited an employee who left 
United Staffing from working as a 
nurse or physician’s assistant in 
the United States, or working for 
any business that competed with 
United Staffing in the United States 
for a period of three years.

Third, the contract specified 
that if an employee breaches the 
agreement, United Staffing “’will 
report’ a change in employment 
status to ‘appropriate government 
authorities,’ including the United 
States Citizenship and Immigration 
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Services (USCIS) and Immigration 
and Customs Enforcement (ICE).” 
Slip op. 4. Plaintiffs alleged that 
defendants had threatened and 
brought lawsuits against Filipino 
health care professions to coerce 
them to continue working for Unit-
ed Staffing.

The complaint adequately alleged 
that these provisions threatened 
serious harm to plaintiffs under 
the TVPA.

The liquidated damages provision 
threatened serious economic harm, 
because the repayment requirement 
and pay rate would constitute penal-
ties. Under New York law liquidated 
damages that constitute a penalty 
violate public policy and are unen-
forceable. Here, the liquidated dam-
ages provision was disproportionate 
to United Staffing’s damages, par-
ticularly since defendants did not 
pay anything toward recruitment, 
visa applications or employee train-
ing. Slip op. 8-10.

Non-compete clauses are enforce-
able under New York law only if 
they are reasonable in duration 
and geographic scope, necessary 
to protect the employer’s legitimate 
interests, and not harmful to the 
general public. Here, there is no 
limitation as to “duration, geogra-
phy or a future employer’s status 
as a competitor.” Slip op. 15. The 
non-compete clause at issue did 
not protect a cognizable employer 
interest such as trade secrets, and 
plaintiffs did not provide unique 
services. Enforcement of the non-
compete clause would be unduly 
burdensome for plaintiffs.

As the U.S. Court of Appeals 
for the Second Circuit has held, 

threats of deportation can con-
stitute serious harm under the 
TVPA. The immigration notification 
provision, along with defendants’ 
threats of litigation, also contrib-
uted to a “plausible allegation of 
serious harm under the TVPA.” 
Slip op. 19.

In addition, plaintiffs adequately 
pleaded TVPA claims by alleging 
that defendants had threatened 
abuse of legal process under sec-
tion 1589(a)(3) and obtained labor 
under a “‘scheme, plan, or pattern 
intended to cause the person to 
believe that, if that person did not 
perform such labor or services, 
that person or another person 
would suffer serious harm or physi-
cal restraint,’ 18 U.S.C. §159(A)(4).” 
Slip op 21-23.

Compassionate Release

In United States v. Demeo, 17 CR 
545 (EDNY, Jan. 15, 2022), Judge 
Matsumoto granted a motion for 
compassionate release, 18 U.S.C. 
§3582(c)(1)(A), where defendant, 
who was serving a one-month cus-
todial sentence, had a number of 
serious health issues that, com-
bined with the spread of COVID-19 
and other factors, amounted to 
“exceptional circumstances” jus-
tifying home confinement.

In May 2018 defendant pleaded 
guilty to tax evasion. He had pre-
viously been convicted of racke-
teering. His sentencing guidelines 
range was 24 to 30 months. Matsu-
moto sentenced him to incarcer-
ation for one month, supervised 
release for two years, restitution to 
the IRS in the amount of $367,673, 
and lesser monetary penalties.

Several mitigating factors called 
for a significant downward depar-
ture. For example, defendant was 
82 years old; he had already paid 
his restitution in full; he supported 
his family, including a disabled son; 
he mentored at-risk children; and 
he had various medical problems, 
such as coronary artery disease, 
spinal stenosis, hyperlipidemia, 
hypertension, and high cholesterol.

Beginning in February 2020, the 
court granted a series of motions 
to postpone defendant’s surrender 
because of new medical conditions 
and the emerging pandemic. Among 
other things, he was diagnosed with 
prostate cancer, requiring radia-
tion that weakened his immunity 
to COVID-19, and he broke his hip. 
He began serving his sentence at 
the MDC in Brooklyn on Jan. 5, 2022. 
He filed the motion here on Jan. 
10, five days before the date of this 
decision.

He asked for immediate release to 
home confinement given his dete-
riorating health and the resurgent 
pandemic. The government waived 
exhaustion of administrative rem-
edies and, while acknowledging 
“extraordinary and compelling 
circumstances,” argued that the 
motion be denied to reflect the 
seriousness of the offense.

As Matsumoto found, defendant’s 
advanced age and cumulating medi-
cal problems, along with the spread 
of COVID-19 at the MDC and other 
conditions there, warranted a sen-
tence reduction. “Most significant-
ly,” since his sentencing, defendant 
endured months of radiation treat-
ment that has made his exposure to 
the virus more dangerous, despite 
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his vaccinations. “According to the 
latest report issued by MDC, 103 
inmates are currently in isolation 
due to exposure to COVID-19.” Slip 
op. 9. The Bureau of Prisons classi-
fies the “operational levels” at its 
facilities based on “the medical iso-
lation rate, vaccination rate, and 
community transmission rate.” Dur-
ing the relevant seven-day period, 
the community transmission rate 
put MDC Brooklyn in the “most 
severe” category.

The general sentencing factors 
under §3553(a) also weighed in 
favor of a reduction. These includ-
ed the non-violent nature of the 
offense, the medical considerations 
that had led to a sentence far under 
the Guidelines range, and—most 
importantly—the dramatically 
increased need since then to give 
defendant medical care. The court 
ordered that defendant be imme-
diately released from custody into 
home confinement for the time left 
on his one-month sentence. Slip op. 
10-14.

FLSA Claim Dismissed

In John v. All Star Limousine 
Serv. Ltd., 17 CV 6327 (EDNY, Jan. 
4, 2022), Judge Chen invoked the 
“taxicab exemption” to grant sum-
mary judgment dismissing a chauf-
feur’s claims under the Fair Labor 
Standards Act (FLSA), 29 U.S.C. 
§203 et seq., and New York State 
law.

Plaintiff claimed that defendant 
had failed to pay overtime, made 
improper pay deductions, and 
failed to give him required notices.

FLSA §213(b)(17) provides an 
exemption for claims by “any driver 

employed by an employer engaged 
in the business of operating taxi-
cabs.” In Munoz-Gonzalez v. D.L.C. 
Limousine Serv., 904 F.3d 208 (2d 
Cir. 2018), the Second Circuit had 
considered whether this “taxicab 
exemption” applied to vehicles 
that, like plaintiff’s, did not look 
like taxicabs and were advertised 
as luxury vehicles. It found those 
qualities irrelevant, and identified 
three factors as guiding a court’s 
“understanding of what a ‘taxicab’ 
is—namely, that it is: (1) a chauf-
feured passenger vehicle; (2) avail-
able for hire by individual members 
of the general public; (3) that has 
no fixed schedule, fixed route, or 
fixed termini.” Slip op. 5, quoting 
Munoz-Gonzalez, 904 F.3d at 210.

Plaintiff conceded that he pro-
vided chauffeured transportation 
to defendant’s customers and 
received notice of the customers’ 
location and desired destination 
from defendant’s dispatchers. 
He did not dispute that the first 
and third factors for the “taxicab 
exemption” were met. Rather, he 
argued that a genuine dispute of 
material fact was presented as to 
the second factor—“available for 
hire by individual members of the 
general public.” Munoz-Gonzalez 
had stated that “a company that 
received virtually all its business 
from recurrent contracts and cor-
porate clients might not be avail-
able for hire by individual members 
of the general public.” Slip op. 6, 
quoting 904 F.3d at 217. Because 
between 40% to 43% of his calls 
were for a single recurrent corpo-
rate contract of defendant, plain-
tiff argued that the second element 

could not be decided on summary 
judgment.

Chen disagreed. In Munoz-Gon-
zalez, less than 5% of defendant’s 
contracts had involved recurring 
customers. The other cases on 
which plaintiff relied, McKinney v. 
Med Grp. Transp., 988 F. Supp. 2d 
993, 1002 (E.D. Wis. 2013), and Alab-
si v. Savoya, No. 18-CV-6510 (KAW), 
2019 WL 1332191 (N.D. Cal. March 
25, 2019), involved, respectively, 
95% to 98% and the “vast major-
ity” of recurrent corporate clients. 
“Plaintiff does not go so far as to 
argue that the alleged ‘forty-three 
percent’ of Defendant’s business 
that involves recurring contracts 
is ‘virtually all.’ Although a close 
case might arise concerning the 
meaning of ‘virtually all,’ this is 
not that case… .” Slip op. 8.

Chen declined to exercise supple-
mental jurisdiction over plaintiff’s 
state law claims and dismissed 
them without prejudice to refiling 
in state court. Slip op. 9.
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