
T
his column reports on sev-
eral significant representa-
tive decisions handed down 
recently in the U.S. District 
Court for the Eastern Dis-

trict of New York. Judge Eric Komitee 
declined to suppress a gun and evi-
dence of marijuana possession seized 
in an automobile search. Judge Eric 
N. Vitaliano held that (1) plaintiff’s 
claims under §1983 and Title IX of the 
Education Amendments Act of 1972 
relating to sexual abuse of a minor are 
barred by the applicable statutes of 
limitations, and (2) New York’s Child 
Victims Act, which extended the time 
for filing tort claims in such matters, 
does not apply. And Judge Brian M. 
Cogan granted Long Island Univer-
sity’s motion for judgment on the 
pleadings in a suit filed by several 
students asserting claims based on 
the suspension of in-person classes.

Automobile Search

In United States v. Balkissoon, 21 
CR 0186 (EDNY, Jan. 10, 2022), Judge 

Komitee denied a motion to suppress 
where the police properly seized evi-
dence under the automobile exception 
to the warrant requirement and the 
search-incident-to-arrest doctrine.

Defendant is charged with possess-
ing a gun as a felon. 18 U.S.C. §922(g). 

Arguing that the search leading to 
the discovery of the gun violated 
the Fourth Amendment, he moved to 
suppress all evidence seized during 
the search. The suppression hearing 

showed that after 1:00 a.m. on Feb. 
7, 2021, several NYPD officers, in two 
patrol cars, encountered defendant’s 
black Mercedes-Benz E350 sedan at a 
street corner in Brooklyn. The sedan, 
with defendant in the driver’s seat, 
was parked diagonally at a 45 degree 
angle to each street and was block-
ing the crosswalk. The lead vehicle 
pulled up parallel to the sedan, and 
the driver, Officer Modesto, observed 
defendant looking down and rolling 
paper in his hands. The Mercedes’ 
front windows were open, enabling 
Modesto to smell marijuana. At this 
time possession of marijuana was a 
civil violation in New York. The offi-
cers parked, got out of their cars and 
approached the Mercedes. Officers 
Hassan and Martinez could also 
smell the marijuana. They saw a large 
“fronto leaf” (used as rolling paper) 
on defendant’s lap. In the center con-
sole they saw, in plain view, a small 
bag of marijuana and a plastic cup. 
From the passenger-side window, 
Martinez observed ashes in the cup.

At the driver’s side window 
Officer Hassan told defendant he 
smelled marijuana. Defendant lifted 
the small bag and said that was all 
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the marijuana he had. On Hassan’s 
instructions, defendant stepped out 
of the car and walked to the rear. 
Hassan and Martinez searched the 
driver’s side and front passenger side 
of the car. Meanwhile Modesto, using 
his phone, ascertained that defendant 
had a prior firearms offense. While 
speaking with defendant near the 
car’s trunk, Modesto noticed that 
defendant, who seemed nervous, kept 
looking at Martinez as he searched 
the car’s interior.

A backpack was in the rear pas-
senger’s seat, within arm’s reach of 
the driver. As Martinez examined 
the backpack’s rear compartment, 
he observed the butt of a gun. He 
yelled “92”, the signal for an arrest. 
Defendant started running, but was 
quickly apprehended. The backpack 
contained a Smith & Wesson 9mm 
semiautomatic, a portable scale and 
more rolling paper.

As Komitee found, the warrantless 
search of the back seat and backpack 
did not violate the Fourth Amend-
ment. Under the automobile excep-
tion, officers can search a “readily 
mobile motor vehicle” on probable 
cause to believe that it holds contra-
band or other evidence of a crime, 
and the scope of the search is lim-
ited to areas where probable cause 
exists to believe such evidence is 
contained.

Defendant argued that the officers 
had no “reasonable suspicion” for 
a traffic stop in the first place. But 
his car was already stopped. “The 
police required no threshold of sus-
picion at all to approach the parked 
car.” Slip op. 6. Once they did, the 
rolling paper and marijuana were 
in plain view.

The officers had “more than prob-
able cause” to believe that defendant 
had committed a violation by pos-
sessing marijuana. Having smelled 
marijuana and seen the rolling 
papers, the small bag of marijuana 
and the plastic cup with ashes, the 
officers also had “probable cause 
to believe that additional drugs or 
paraphernalia would be present” in 
the car. Slip op. 9. Given what the 
officers observed in plain view, they 
permissibly searched the backpack. 
Slip op. 12.

The officers’ actions were also prop-
er as a search incident to arrest. The 
officers had lawfully arrested defen-
dant, even though marijuana posses-

sion was a violation, not a crime. And 
they reasonably believed that more 
evidence relevant to the basis for the 
arrest would be found. Slip op. 12-14.

 Title IX and §1983: Statute of  
Limitations for Sexual Abuse

In Coe v. Regan, 19 CV 5327 (EDNY, 
Jan. 28, 2022), Judge Vitaliano dis-
missed as time-barred an action 
brought under Title IX of the Education 
Amendments Act of 1972, §1983 and 
various New York state laws, alleging 
that plaintiff’s high school basketball 
coach sexually abused and harassed 
her while she was a minor.

Plaintiff (suing under a pseud-
onym) alleged claims against her 

teacher and basketball coach, 
Charles Regan, the Eastport-South 
Manor Central School District (East-
port) and various employees, agents 
and officials connected with East-
port. Plaintiff alleged that defendant 
Regan “overbore her will and manip-
ulated her into having at least three 
separate episodes of sexual inter-
course with him” 17 years before the 
lawsuit was filed. Regan defaulted, 
and the other defendants moved 
to dismiss, arguing that plaintiff’s 
claims were barred by the statute 
of limitations.

In 2019, New York State passed 
the Child Victims Act (CVA), which 
created a one-year window to revive 
and assert otherwise time-barred tort 
claims arising from the sexual abuse 
of minors. The question is whether 
the CVA applies to claims brought 
under Title IX or §1983.

Because §1983 does not have a 
statute of limitations, courts bor-
row from state-law statutes of limi-
tations. As the Supreme Court con-
cluded in Owens v. Okure, 488 U.S. 
235 (1989), “courts considering §1983 
claims should borrow the general or 
residual statute for personal injury 
actions. The Court of Appeals there-
fore correctly applied New York’s 
3-year statute of limitations govern-
ing general personal injury actions” 
to §1983 claims. Id. at 250-51 (slip 
op. 7). Based on Owens, Vitaliano 
concluded that the CVA did not dis-
place New York’s three-year statute 
of limitations for §1983 claims and 
dismissed those claims as time-
barred.

Title IX does not include a statute 
of limitations either, and Second Cir-
cuit courts have applied New York’s 
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The tuition claim failed because 
plaintiffs did “not identify any 
statements made by LIU that 
contain or constitute specific 
promises to provide only in-per-
son, on-campus education.”



three-year personal injury statute of 
limitations to Title IX claims. The 
sexual assault claims asserted here 
are gender discrimination claims 
under Title IX. Vitaliano stated: 
“courts in this circuit have uniformly 
applied New York’s three-year stat-
ute of limitations to Title IX gender 
discrimination claims arising from 
some form of sexual harassment or 
assault directed at the plaintiff. Just 
like with Coe’s §1983 claim, nothing 
in CVA requires any deviation from 
that course.” Slip op. 9.

Although Regan defaulted, the stat-
ute of limitations applied equally to 
plaintiff’s claims against him. Thus, 
the court sua sponte dismissed those 
claims.

Declining to exercise supplemental 
jurisdiction over plaintiff’s state law 
claims, Vitaliano dismissed them with-
out prejudice. Slip op. 10-11.

 Claims Against University  
For Suspension of In-Person  
Instruction

In Antoinette Moore v. Long Island 
University, 20 CV 3843 (EDNY, Jan. 24, 
2022), Judge Cogan granted judgment 
on the pleadings to a university sued 
by several of its students based on the 
mid-semester suspension of in-person 
instruction in Spring 2020 due to the 
COVID-19 pandemic.

Plaintiffs asserted claims for 
breach of contract, unjust enrich-
ment, conversion, and deceptive 
business practices. Defendant 
answered and moved for judgment 
on the pleadings under Fed. R. Civ. 
P. 12(c). The standard on such a 
motion is the same as for a motion 
under Rule 12(b)(6). The court is 
to construe the complaint liberally, 

accepting all its factual allegations 
as true and drawing all reasonable 
inferences in plaintiff’s favor. To sur-
vive the motion, plaintiff must plead 
enough facts to state a claim for relief 
that is plausible on its face. Slip op. 4.

Plaintiffs asserted separate con-
tract claims based on their payment 
of tuition and fees.

The tuition claim failed because 
plaintiffs did “not identify any state-
ments made by LIU that contain 
or constitute specific promises to 
provide only in-person, on-campus 
education.” Slip op. 8 (emphasis in 
original). References to in-person 
instruction in defendant’s Course 
Catalog, syllabi, departmental poli-
cies and handbooks, course registra-
tion portal, and marketing materials 
were not sufficiently specific to bind 
the University to continue in-person 
instruction, and such an obligation 
could not be implied by custom. Slip 
op. 9-11 (collecting cases and quot-
ing Gertler v. Goodgold, 107 A.D.2d 
481, 485 (1st Dep’t 1985)). The fees 
claim similarly failed to identify spe-
cific fees that were tied to an express 
commitment to continue instruction 
or other activities in person. Slip op. 
11-12.

The unjust enrichment claim was 
dismissed as duplicative of the con-
tract claims. While such claims may 
be pleaded in the alternative where 
the existence of a contract could be 
disputed, there was no question that 
the parties had a contractual relation-
ship. Only the terms of the contract 
would be at issue, and they would 
not support relief. Slip op. 13-14. 
Conversion failed for the same rea-
son, and also because the complaint 
failed to identify specific tangible 

funds that plaintiffs were entitled to 
have returned. It was not possible to 
distinguish between tuition or fees 
paid for the beginning of the Spring 
2020 semester from those paid for 
the portion after remote instruction 
was put in place. Slip op. 14-15.

Finally, Cogan dismissed plaintiffs’ 
claims under New York’s General 
Business Law §§349 and 350, which 
require materially misleading state-
ments. Plaintiffs did not allege that 
LIU knew that a pandemic would 
require suspension of in-person 
learning at the time the subject 
statements were made. Even if such 
an allegations could be inferred, 
“‘No reasonable consumer would 
expect a university to remain open 
for in-class instruction in the face of 
a pandemic and a state-mandated 
shutdown, regardless of whether 
the school advertised on-campus 
learning as a strength.’” Slip op.16, 
quoting Ford v. Rensselaer Polytech-
nic Inst., 507 F. Supp. 3d 406, 421 
(N.D.N.Y. 2020).
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