
T
his column reports on several 
significant representative deci-
sions handed down recently in 
the U.S. District Court for the 
Eastern District of New York. 

Judge William F. Kuntz, II, denied defen-
dants’ motions for a new trial based on 
the court’s decision to seat only jurors 
who had been vaccinated against COV-
ID-19. Judge Ann M. Donnelly affirmed 
an order by Magistrate Judge James 
M. Wicks disqualifying a law firm from 
representing defendants Nassau County 
and individual law enforcement officers 
while the firm was also representing a 
prospective trial witness whose inter-
ests were different from those of the 
other clients. And Judge Nicholas G. 
Garaufis, dismissing an action seeking 
the refund of a federal tax penalty, found 
that plaintiff’s failure to file with the IRS 
a proper and timely Claim for Refund 
and Request for Abatement deprived 
the court of subject matter jurisdiction.

 Criminal Case: Seating  
Only Vaccinated Jurors

In United States v. Elder, 18 CR 92 
(EDNY, March 21, 2022), Judge Kuntz, 

denying defendants’ Rule 33 motions 
for a new trial, held that the exclusion 
of unvaccinated individuals from the 

jury did not violate the Jury Selection 
and Service Act of 1968, 28 U.S.C. §1861 
(JSSA), the Sixth Amendment right to a 
jury drawn from a fair cross-section of 

the community, or the Fifth Amendment 
right to Equal Protection.

In October 2021, a jury found the two 
defendants, Elder and Bryant, guilty of 
offenses such as committing physical 
violence in furtherance of extortion and 
extortion conspiracy, causing death 
through the use of a firearm, and con-
spiracy to commit bank fraud. Elder was 
found guilty on 13 counts and acquit-
ted on one count of obstruction of jus-
tice. Bryant was found guilty on all five 
counts with which he was charged.

After rejecting defendants’ challenges 
to the sufficiency of the evidence, slip 
op. 1-15, Kuntz turned to the Rule 33 
motions. As detailed in the court’s deci-
sion, by the fall of 2021 the United States 
had recorded over 43 million COVID 
infections and 700,000 deaths. “In New 
York City alone, the virus killed more 
than 34,000 residents and was infecting 
more than 1,500 individuals per day by 
the start of jury selection in this case.” 
Slip op. 17. Like other courts across the 
nation, the Eastern District was imple-
menting protocols to facilitate legal pro-
ceedings while protecting the health of 
those who had to be physically present 
in the courthouse. But these protocols 
“fail to ensure the safety of large groups 
in close contact for sustained periods,” 
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while “fundamental fairness” requires 
large and protracted proceedings “to 
occur in person and without unneces-
sary delay.” Slip op. 18.

Beginning in late 2020, COVID vac-
cines “dramatically reshaped the battle 
lines in the war against the pandemic.” 
Slip op. 19. When, in August 2021, the 
court proposed seating only vaccinated 
jurors in the upcoming trial, defendants 
objected. Though disallowing the unvac-
cinated from jury service in the trial 
here, Kuntz did not excuse them from 
jury service in all cases.

Defendants failed to establish a prima 
facie case for a violation of their fair 
cross-section rights. See Duren v. Mis-
souri, 439 U.S. 357 (1979). The unvac-
cinated are not a “distinctive group” 
because “there are many reasons why 
a person may choose not to get vac-
cinated, membership in the ‘group’ 
changes daily, and vaccination status 
is a poor proxy for individuals holding 
a particular point of view.” The group 
is not defined by shared ideas or expe-
rience.

Even if defendants could make out a 
prima facie case, their challenge would 
fail because seating unvaccinated jurors 
would be incompatible with a significant 
state interest—“safeguarding the health 
and wellbeing of courtroom partici-
pants[.]” The state also has a significant 
interest in adjudicating cases promptly. 
The risk of COVID transmission would 
undermine that interest. Slip op. 24.

The JSSA as well gives the court dis-
cretion to exclude prospective jurors 
when their service would likely dis-
rupt the proceedings. The court’s rul-
ings were appropriately case specific. 
28 U.S.C. §1866. The length and condi-
tions of the trial posed a serious risk 
to the health of the jurors, who “had to 
remain in a workplace for up to a month” 

and work in a cramped jury room. The 
duty to serve on a jury does not require 
jurors “to risk their lives.” Slip op. 28. 
“Elder and Bryant killed one man.” Kuntz 
declined “to let them add one or more 
jurors to their body count.” Slip op. 28.

Disqualification of Counsel

In Galloway v. County of Nassau, 19 
CV 5026 (EDNY, March 4, 2022), Judge 
Donnelly affirmed an order of Magistrate 
Judge Wicks granting plaintiff’s motion 
to disqualify counsel for defendants Nas-
sau County and individual Nassau Coun-
ty law enforcement officers, based on a 

risk of significant trial taint presented 
by counsel’s concurrent representation 
of a prospective trial witness.

In 2009 plaintiff was sentenced in state 
court to 25 years in prison for attempted 
murder and related charges. Acting on 
a tip, in 2018 Assistant District Attor-
ney Sheryl Anania, head of the Nassau 
County Conviction Integrity Unit, rein-
vestigated the case. The victim, Jorge 
Anyosa, identified a different shooter 
to Anania from a photo array. He told 
Anania that, while he had not felt pres-
sured when he had first identified plain-
tiff, after he had done so, two officers 
had told him (1) he had “the right guy”, 
and (2) another eyewitness had also 
identified plaintiff. Anyosa told Anania 
that he felt these statements influenced 

his identification of plaintiff at trial, and 
that he “wishe[d] police had told him 
[the plaintiff] was 5’6”—he would have 
told them that [the plaintiff] didn’t do 
it.” Slip op. 2. Upon Anania’s application, 
plaintiff was released after nine years 
in prison. Id.

In 2019 plaintiff sued Nassau County, 
the Village of Hempstead and individual 
law enforcement officers from each for 
malicious prosecution, fabrication of 
evidence, Brady violations, false impris-
onment, intentional or negligent inflic-
tion of emotional distress, conspiracy, 
unlawful pre-trial detention and failure 
to intervene. Sokoloff Stern appeared 
as counsel for Nassau County and its 
defendant law enforcement officers, as 
well as for ADA Anania, a Nassau County 
employee, in her capacity as a witness.

At deposition, Anania testified that 
she “credited” Anyosa’s statements 
regarding plaintiff’s innocence, but 
that she “didn’t go further in perus-
ing that because there were so many 
other things that pointed to someone 
else committing the crime. So I took it 
at face value, it didn’t really affect my 
investigation, but I can’t say that I did 
an in[-]depth investigation as to every-
thing that he said to me as to whether 
it’s true or not.” Slip op. 4-5. Granting 
plaintiff’s motion to disqualify Sokoloff 
Stern from representing Nassau County 
and its defendant officers, Wicks found 
that its simultaneous representation of 
Anania presented a significant risk of 
trial taint. Donnelly affirmed.

New York Rule of Professional Con-
duct Rule 1.7 provides that a lawyer 
cannot represent a client if “a reason-
able lawyer would conclude that … the 
representation will involve the lawyer 
in representing differing interests.” 
Anania’s testimony that she had cred-
ited what Anyosa told her cut directly 
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against defendants’ denial that they 
told Anyosa he had picked the “right 
guy”, leaving Anania “more aligned with 
Plaintiff in this matter than with Defen-
dants.” Slip op. 9 (quoting Judge Wicks’ 
opinion). Defendants’ argument that 
Anania’s testimony in this regard was 
not sufficiently clear to present a con-
flict failed for two reasons. First, Wicks’ 
“conclusion that ADA Anania testified 
that she credited Anyosa’s statements 
is not only plausible, it is exactly what 
she said.” Slip op. 9. Second, even if an 
alternative reading were plausible, “’[w]
here there are two permissible views 
of the evidence, the factfinder’s choice 
between them cannot be clearly errone-
ous’. United States v. Bershchansky, 788 
F.3d 102, 110 (2d Cir. 2015).” Id.

 Subject Matter Jurisdiction  
in Tax Refund Action

In Special Touch Home Care Servic-
es v. United States, 20 CV 3051 (EDNY, 
March 7, 2022), Judge Garaufis granted 
the government’s motion to dismiss an 
action seeking a refund of a federal tax 
penalty where plaintiff’s failure to fol-
low the correct procedures with the 
IRS deprived the court of subject mat-
ter jurisdiction.

After 15 years of responsibly han-
dling plaintiff’s taxes, including the 
transmission of W-2 information to 
the IRS, plaintiff’s accountant fell 
ill and failed to file plaintiff’s Forms 
W-2 and W-3 for the years 2015 and 
2016. In July 2017, the IRS informed 
plaintiff that it intended to seek penal-
ties because of that failure. Plaintiff 
promptly provided the forms and sent 
a letter in November 2017 to the IRS 
seeking an abatement of the proposed 
penalty. The IRS denied the abate-
ment, provided information on how 
to appeal the denial and stated that 

instead of appealing plaintiff could 
pay the penalty and file a claim for 
a refund. The IRS satisfied the pen-
alty by offsetting the penalty amount 
against funds in plaintiff’s employ-
ment tax account.

Plaintiff’s lawyer filed Form 843, 
Claim for Refund and Request for 
Abatement, in July 2019. Plaintiff’s tax 
return preparer signed the form with-
out stating that it was signed under 
penalty of perjury. One of plaintiff’s 
employees had signed a Power of 
Attorney Form 2848 in January 2019, 
but it did not specifically authorize 
representation with respect to Form 
843. The employee also did not check 
two boxes that would have authorized 
the tax preparer to sign Form 843 and 
file tax returns on plaintiff’s behalf. 
These filings with the IRS were not 
successful. In July 2020, plaintiff filed 
the complaint here seeking a refund 
of the 2015 penalty.

In order to establish subject matter 
jurisdiction plaintiff must show that 
Form 843 was timely and duly filed. 
The two requirements for a duly filed 
claim are: (1) each ground for a refund 
must include sufficient facts to show 
the basis of the claim, and (2) the state-
ment of grounds and facts must be veri-
fied by a written declaration that it was 
made “under the penalties of perjury.” 
Here, Form 843 had no such declara-
tion. Under Treasury Regulations this 
deficiency is fatal, and plaintiff’s Form 
843 was not “duly filed.”

Form 2848, as filed, also had deficien-
cies. It did not specifically authorize a 
representative to file a claim for a refund 
or to represent plaintiff before the IRS 
in connection with Form 843. As Garau-
fis stated: “Here, Plaintiff’s Form 2848 
provides that it covers civil penalties 
related to Forms 1099, W-2, and W-3, but 

does not include specific authorization 
to file Form 843. Given the lack of spe-
cific authorization, the court finds that 
Plaintiff’s Form 2848 could not authorize 
Plaintiff’s attorney to file a refund claim 
on Plaintiff’s behalf.” Slip op. 11.

Plaintiff could not rescue its claim 
under alternative jurisdictional bases. 
Second Circuit courts have found that 
informal communications may consti-
tute informal claims “only where the 
communication clearly conveyed that 
a refund was sought.” Slip op 13. Plaintiff 
sent a letter to the IRS in November 2017 
when there was no refund to request, 
so that letter could not be considered 
an informal claim for a refund.

In addition, the court has no subject 
matter jurisdiction when the action for a 
refund is commenced prior to the filing 
of a valid Form 843.

The complaint here was filed in July 
2020. An amended Form 843 filed in 
December 2020 could not relate back 
for statute of limitations purposes to the 
original form filed in July 2019. Jurisdic-
tion must exist at the time the complaint 
is filed. And it was too late for plaintiff to 
amend the complaint to create subject 
matter jurisdiction. Slip op. 15-16.
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