
T
his column reports on sev-
eral recent and significant 
representative decisions 
by the U.S. District Court 
for the Eastern District 

of New York. Judge I. Leo Glasser 
denied a prisoner’s application for 
compassionate release based on 
concerns regarding COVID expo-
sure. Judge Kiyo Matsumoto denied 
plaintiffs’ motion to vacate a judg-
ment against them, dismissing their 
claims under the Anti-Terrorism 
Act against a bank that provided 
financial services to alleged affili-
ates of Hamas. And Judge William 
F. Kuntz, II, on an appeal from 
the bankruptcy court, reversed 
a decision permitting the debtor 
to amend her complaint because 
the amendment would prejudice 
the appellant/creditor.

Compassionate Release Denied

In United States v. Lewis, 14 CR 
0523 (EDNY, April 22, 2022), Judge 
Glasser denied a prisoner’s appli-
cation for compassionate release 

under the First Step Act, 18 U.S.C. 
§3582.

Section 3582(c)(l)(A)(i) gives the 
district court discretion to reduce 
a sentence currently being served 
if, “after considering the factors set 

forth in” 18 U.S.C. §3553(a), “it finds 
that [] extraordinary and compel-
ling reasons warrant such a reduc-
tion.” Slip op. 3.

In 2016, Glasser sentenced Lew-
is to 24 years’ incarceration for 
assaulting state and federal law 
enforcement officers, unlawful use 

and possession of a firearm, being 
a felon in possession of a firearm, 
being a fugitive in possession of a 
firearm, and unlawful possession 
of a firearm with an obliterated 
serial number. Slip op. 2. In addi-
tion to the crimes of conviction, 
Lewis’ criminal history included 
a separate conviction for the sale 
of cocaine in New York, and he 
was a fugitive on drug charges in 
three different states, including 
a still-pending charge in Virginia 
as a leader of a drug distribution 
conspiracy. His crimes of convic-
tion arose from a shoot-out when 
federal marshals and New York 
City detectives attempted to serve 
him with a warrant on the drug 
distribution conspiracy charge 
pending in the Eastern District of  
Virginia.

What constitutes an “extraordi-
nary and compelling” reason under 
§3582(c)(l)(A)(i) is entirely with-
in the district court’s discretion. 
Slip op. 4 (collecting cases). Judge 
Glasser identified four reasons why 
Lewis’ claim that underlying medi-
cal conditions made him suscep-
tible to the COVID-19 virus did not 
meet that standard.
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Judge Glasser identified four 
reasons why Lewis’ claim that 
underlying medical conditions 
made him susceptible to the 
COVID-19 virus did not meet 
that standard. 
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First, Lewis had previously test-
ed positive for COVID-19 without 
adverse effects, a fact that under-
mined his claim that he is at a high 
risk from the virus. Second, Lewis 
had been offered but refused a 
COVID-19 vaccine. Third, Lewis did 
not submit any “evidence showing 
that the facility at which he is cur-
rently incarcerated, or the Bureau 
of Prisons more generally, is unable 
to treat his medical conditions or 
protect him from the risks he is 
facing from COVID-19.” Slip op. 5. 
Fourth, “although the Court is not 
required to consider the specific 
conditions of confinement at the 
facility where Lewis is incarcer-
ated … the Bureau of Prisons cur-
rently indicates that there are no 
active cases among more than 1,600 
inmates at the facility where Lewis 
is incarcerated, indicating that his 
risk of exposure to the virus is actu-
ally low.” Id.

Citing “the brazenness of Lewis’ 
conduct, his lack of remorse and 
denial of responsibility, and his long-
running disrespect for the law,” Slip 
op. 6, Glasser also found that the 
§3553(a) factors would not support 
reduction of the sentence even if 
extraordinary and compelling rea-
sons had been shown. Lewis had 
served less than one-third of his 
sentence, which “was just when it 
was rendered, [and] has not become 
‘inequitable’ during the course of his 
incarceration.” Slip op. 6 (fn. omit-
ted). His “contention that he is not 
a danger to the community because 
his offense was only ‘a fortuitous 
encounter and aberration’ … dem-
onstrates that he is still not accept-
ing responsibility for his dangerous 
and violent actions that could have 

caused the injury or deaths of law 
enforcement officers.” Id.

 Motion To Vacate  
Judgment Denied

In Honickman v. Blom Bank Sal, 
19 CV 0008 (EDNY, April 8, 2022), 
Judge Matsumoto denied plain-
tiffs’ motion to vacate a judgment 
dismissing their claims under the 
Anti-Terrorism Act (ATA) against a 
financial institution.

Plaintiffs were victims or the 
relatives of victims of attacks by 
the Hamas terrorist organization 
in Israel and the Palestinian Ter-
ritories between December 2001 
and August 2003. They sued Blom 
Bank Sol (Blom) under the ATA, as 
amended by the Justice Against 
Sponsors of Terrorism Act, 18 U.S.C. 
§2333(d), alleging that Blom had 
aided and abetted the commission 
of terrorist acts by providing finan-
cial services to three alleged affili-
ates of Hamas: the Sanabil Associa-
tion for Relief and Development, 
Subul Al-Khair, and the Union of 
Good (Blom’s “Three Customers”).

In January 2020, the district court 
entered judgment dismissing the 
complaint based on plaintiffs’ fail-
ure to allege facts supporting a rea-
sonable inference that Blom knew 
of any affiliation between its Three 
Customers and Hamas. Honickman 
for Est. of Goldstein v. BLOM Bank 
SAL, 432 F. Supp. 3d 253 (E.D.N.Y. 
2020). On appeal, the Second Cir-
cuit found that, under its interven-
ing decision in Kaplan v. Lebanese 
Canadian Bank, SAL, 999 F.3d 842 
(2d Cir. 2021), the district court 
should have applied a less demand-
ing pleading standard. It nonethe-
less affirmed, finding dismissal to 

be warranted even under the more 
lenient standard. Honickman for Est. 
of Goldstein v. BLOM Bank SAL, 6 
F.4th 487, 501 (2d Cir. 2021).

Plaintiffs then sought leave to 
move to amend their complaint 
under Fed. R. Civ. P. 15(a), and to 
vacate the dismissal under Fed. R. 
Civ. P. 60(b)(6). Judge Matsumoto 
allowed only the latter motion, 
because “it ‘would be contradictory 
to entertain a motion to amend the 
complaint’ without ‘a valid basis to 
vacate the previously entered judg-
ment.’” Slip op. 4, fn. 2, quoting Nat’l 
Petrochemical Co. of Iran v. M/T 
Stolt Sheaf, 930 F.2d 240, 245 (2d 
Cir. 1991).

Where, as here, none of the enu-
merated grounds of Rule 60(b)(1-5) 
is present, Rule 60(b)(6) allows 
vacatur of a judgment for “any other 
reason that justifies relief.” Case law 
construing this provision requires 
that movant show “extraordinary 
circumstances justifying relief” or 
that “the judgment may work an 
extreme and undue hardship.” Slip 
op. 4.

Matsumoto identified three 
grounds in denying relief under 
Rule 60(b)(6). First, in addition 
to clarifying the more permissive 
pleading standard that should have 
been applied, the Second Circuit 
had evaluated plaintiffs’ pleading 
against that standard and found it 
deficient. Slip op. 5-6. Indeed, plain-
tiffs had advocated for the more 
permissive standard the first time 
around, and “did not explain why 
they did not allege facts sufficient to 
satisfy the standard for which they 
were advocating.” Slip op. 9, fn. 5. 
Second, changes in decisional law 
normally do not constitute “extraor-
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dinary circumstances” for purposes 
of Rule 60(b)(6). Slip op. 6-7. Third, 
the termination of plaintiffs’ claims 
without repleading would not con-
stitute an extreme and undue hard-
ship. Plaintiffs had twice declined 
invitations from the district court 
to amend their complaint—once 
before the appeal, and again at the 
pre-motion conference on their post-
appeal motion. Plaintiffs failed to 
identify any facts they now sought 
to plead that they could not have 
pleaded at those stages, and thus 
“had ample opportunity to pursue 
all legal avenues available to them 
for relief.” Slip op. 8.

 Bankruptcy Appeal:  
Amendment of  
Bankruptcy Petition

In Gregory Funding v. Ventura, 
20 CV 1949 (EDNY, April 21, 2022), 
Judge Kuntz, on an appeal from the 
bankruptcy court, reversed a deci-
sion permitting the debtor/appellee 
Dierdre Ventura to amend her peti-
tion for reorganization to designate 
herself as a Subchapter V debtor 
under the Small Business Reorga-
nization Act (SBRA).

In 2007, debtor purchased an 
historic property in Cold Springs 
Harbor, N.Y., to create a bed and 
breakfast. In connection with the 
purchase of the property she took 
out a loan, secured by a mort-
gage in the amount of $1 million. 
In January 2013, after defaulting 
on her mortgage, the debtor filed 
a voluntary petition for Chapter 
7 bankruptcy, and subsequently 
received a discharge. In February 
2014, the debtor filed a Chapter 13 
petition which was dismissed. In 
2015 the loan and mortgage were 

assigned to appellant Gregory 
Funding. In February 2015, debtor 
executed a loan modification, but 
she defaulted on that loan and in 
August 2018 Gregory obtained a 
judgement of foreclosure and sale 
of the property.

In October 2018, debtor filed a 
Chapter 11 petition. On Dec. 13, 
2019, both Gregory and debtor filed 
proposed reorganization plans. 
Gregory’s plan called for the sale 
of the property to satisfy the out-
standing loan. Debtor’s proposed 
plan sought to modify the mortgage 
by reducing the secured portion of 
the loan to $1,050,000, providing 
for no payment on the unsecured 
portion of its claim in the amount 
of $637,664 because of debtor’s 
discharge in her 2013 bankruptcy. 
The bankruptcy court approved 
Gregory’s disclosure statement 
and set a hearing date to confirm 
Gregory’s plan of reorganization. 
Gregory obtained the necessary 
votes and filed a certification of 
ballots on February 20, 2020.

On Feb. 19, 2020, the SBRA came 
into effect creating a new Subchap-
ter V within Chapter 11. The SBRA 
provided new tools to qualifying 
small business debtors including 
allowing them to modify claims 
secured by liens on their princi-
pal place of residence and provid-
ing debtors with the sole right to 
confirm a plan of reorganization. 
Chapter 11 debtors must make 
an election in the petition to have 
subchapter V apply. Debtor did not 
make this designation because the 
SBRA was not in effect at the time 
she filed her petition. Thus, to pro-
ceed as a small business debtor she 
needed to amend her petition.

Debtor sought to amend her peti-
tion, but Gregory objected arguing 
that the amendment would preju-
dice Gregory’s rights, including its 
right to file and pursue its plan of 
reorganization. The United States 
Trustee also objected. The bank-
ruptcy court overruled the objec-
tions, allowing debtor to amend 
her petition and proceed as a Sub-
chapter V debtor and modify her 
mortgage. Gregory appealed.

A voluntary petition may be 
amended by the debtor as a mat-
ter of course any time before the 
case is closed unless there is preju-
dicial reliance on the petition as 
filed. Here, the court determined 
that the bankruptcy court did not 
consider the substantial prejudice 
Gregory faced due to the belated 
amendment. Debtor did not move 
to amend her petition until Gregory 
was posed to confirm its plan after 
the parties and the bankruptcy 
court had spent considerable time 
and resources. The SBRA provision 
providing that the debtor has the 
sole right to confirm a plan of reor-
ganization would further prejudice 
Gregory’s right to pass any plan.
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