
T
his column reports on sev-
eral recent and significant 
representative decisions by 
the U.S. District Court for 
the Eastern District of New 

York. In reducing a lengthy sentence 
designed expressly for specific deter-
rence, Judge Gary R. Brown found that 
defendant’s medical impairments, 
most of which arose during his 17 
years of imprisonment, had greatly 
lessened the risk of recidivism, justify-
ing a measure of relief under §3582(c)
(1)(A). Judge Pamela K. Chen found 
that, under ERISA, unionized workers 
had standing to sue trustees of their 
former union regarding dollar amounts 
transferred to their new union. And 
Judge Sterling Johnson Jr. found 
that plaintiffs had failed to establish 
a bank’s liability under the Truth in 
Lending Act regarding disclosures 
related to their mortgage.

18 U.S.C. §3582(c)(1)(A)—Non-
COVID-19 Medical Factors Justifying 
a Sentence Reduction. In Anderson v. 
United States, 05 CR 418 (EDNY, June 
3, 2022), Judge Brown reduced a sen-

tence from 327 months to 262 months, 
where the post-sentencing accrual 
of serious medical conditions made 
defendant much less dangerous, thus 
creating “extraordinary and compel-
ling circumstances” for the reduction.

Defendant was charged with a 
Hobbs Act robbery of a King Cullen 
grocery store in 2004 and brandishing 
a firearm in furtherance of that crime, 
and the Hobbs Act armed robbery of 
a McDonald’s restaurant in 2003. In 
the first incident he displayed a bomb 
to the store manager. At the time of 
these offenses he was on state parole 
for a knife-point robbery of a store 
and a gunpoint robbery of another 
McDonald’s. Defendant pled guilty 
before Judge Sandra J. Feuerstein to 
the King Cullen robbery and firearms 
charges. The statutory maximum on 
the Hobbs Act charge was 20 years, 
while the firearms charge carried a 

minimum consecutive term of 7 years. 
The advisory Sentencing Guidelines 
range was 262 to 327 months or about 
22 to 27 years. Feuerstein imposed a 
sentence of 327 months. The sentenc-
ing transcript makes it clear that the 
overriding purpose for lengthy impris-
onment was specific deterrence, to 
protect the public from further violent 
crimes by defendant.

After Judge Feuerstein died, the case 
was reassigned to Judge Brown.

At the original sentencing defendant 
had elevated blood pressure and torn 
Achilles tendons. During the 17 years 
he has been in prison, “his health pro-
file has profoundly changed.” Slip op. 
4. He now struggles with morbid obe-
sity, at 310 pounds; blood pressure 
measuring in the high end of stage-one 
hypertension; atrial fibrillation, caus-
ing an irregular heartbeat; and sleep 
apnea. The combination of his obesity, 
atrial fibrillation and damaged Achilles 
tendons severely limits his mobility.

Without a sentence reduction, defen-
dant faced about eight more years in 
prison. Brown denied defendant’s 
motion for immediate release based 
on the risk of contracting COVID-19. As 
the court noted, defendant has been 
vaccinated, and FCI Allenwood, where 
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he is housed, has seen a sharp drop 
in COVID-19 cases.

Defendant fared better with his alter-
native motion for a sentence reduction 
based on deteriorating health. The 
primary rationale for the 327-month 
sentence—the need for specific deter-
rence—has lost much of its force. He 
injured no one and discharged no 
weapons in committing the offenses. 
He has already served a substantial 
portion of his sentence. This combi-
nation of factors “narrowly” showed 
extraordinary and compelling circum-
stances warranting relief.

From there Brown proceeded to the 
required next step, an analysis of the 
usual sentencing factors under §3553. 
Intervening events have diminished 
the risk of recidivism. The 17 years 
defendant has already served “go far 
in satisfying the need for general deter-
rence.” Slip op. 9. On the other hand, 
the armed robbery offenses here were 
extremely serious and occurred while 
he was on parole for similar crimes. 
For this reason, the need for “appro-
priate punishment and respect for the 
law weigh against immediate release.” 
Defendant’s medical impairments do 
not justify a below-Guidelines sen-
tencing range. But given defendant’s 
physical limitations and age, along 
with other factors, Brown found that 
a sentence of 262 months, at the lower 
end of the advisory Guidelines range, 
would be sufficient but not greater 
than necessary to serve the goals of 
sentencing. Slip op. 9-11.

Unionized Workers—Article III 
Standing. In Hoeffner v. D’Amato, 09 
CV 3160 (EDNY, June 2, 2022), Judge 
Chen found that a group of unionized 
workers had standing to sue the trust-
ees of their former union under the 
Employee Retirement Income Security 

Act of 1974 (ERISA) in order to chal-
lenge both the amounts required to 
be transferred to their new union, and 
the resulting amount of benefits to be 
paid to them.

Defendants had paid certain 
amounts to plaintiffs’ new union in 
2012 and 2013, but the amounts of 
these payments, including the cal-
culation of interest, remained in dis-
pute. Plaintiffs’ claim regarding the 
calculation of prejudgment interest 
in connection with the payment to 
their new union is referred to by the 
court as the “Pre-Judgment-Interest-

Adjustment Claim.” Plaintiffs’ claim 
regarding amount of benefits to be 
paid to them is referred to by the 
court as the “Welfare Fund Claim”.

In 2016 Judge Allyne R. Ross, then 
presiding, had ruled that plaintiffs 
had standing under Trapani v. Con-
solidated Edison Emps.’ Mut. Aid Soc., 
891 F.2d 48 (2d Cir. 1989). Follow-
ing reassignment to Judge Chen, 
the case was delayed by various 
COVID-19-related disruptions. In 
2021 defendants moved to dismiss, 
contending that plaintiffs’ lack of 
Article III standing had been estab-
lished by the Supreme Court’s deci-
sion in Thole v. U.S. Bank N.A., 140 S. 

Ct. 1615 (2020). Chen rejected that 
argument and denied defendants’ 
motion to dismiss.

Article III of the U.S. Constitution 
confines federal court jurisdiction 
to certain matters involving “Cases” 
and “Controversies”. Thole found 
that, where union members were 
entitled to fixed benefits that would 
not change based on the outcome of 
their lawsuit, they lacked the “injury 
in fact” required to establish Article 
III standing. Here, by contrast, Chen 
found that the benefits paid to the 
Welfare Fund Claim plaintiffs could 
be increased or reduced by their new 
union trustees at any time, and both 
their monthly payments and their 
health care benefits had in fact been 
reduced. Slip op. 8-15. Further, Thole 
applied only to cases alleging union 
fund mismanagement, not to cases 
challenging the amount of fund-to-
fund transfers, slip op. 15-16; and 
plaintiffs here had sufficiently traced 
their injury to defendants’ actions 
through affidavits explaining the link 
between defendants’ undercalcula-
tion of the amount to be transferred 
to the new union and the new union’s 
reduction of their benefits. Slip op. 
20-22.

Nor did Thole defeat plaintiffs’ 
standing with respect to the Pre-
Judgment-Interest-Adjustment 
Claim. Slip op. 23-27. The amount of 
prejudgment interest related to the 
alleged inadequacy of the interest 
included in the fund-to-fund transfer, 
and did not concern allegations of 
mismanagement within the scope of 
Thole. Plaintiffs’ lack of a concrete 
interest in surplus funds earned 
by the old union prior to transfer 
to the new union was irrelevant to 
the proper calculation of prejudg-
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Defendant’s medical impair-
ments do not justify a below-
Guidelines sentencing range. 
But given defendant’s physical 
limitations and age, along with 
other factors, Brown found that 
a sentence of 262 months, at the 
lower end of the advisory Guide-
lines range, would be sufficient 
but not greater than necessary 
to serve the goals of sentencing.



ment interest. Defendants’ argu-
ment that any damages from the 
Pre-Judgment-Interest-Adjustment 
Claim were attributable to the 
investment decisions of the new 
union, not themselves, failed in 
light of plaintiffs’ showing that the 
new union had been obliged to cut 
benefits in response to defendants’ 
alleged underpayment of interest.

TILA Disclosure Requirements. 
In Saint-Jean v. Emigrant Mortgage 
Company, 11 CV 2122 (EDNY, May 16, 
2022), Judge Johnson denied plaintiff 
Edith Saint-Jean’s motion for entry of 
judgment after she failed at trial to 
establish liability under the Truth in 
Lending Act (TILA).

Plaintiff and her husband plaintiff 
Jean Robert Saint-Jean bought a home 
in Brooklyn in the mid-1990s that 
they initially financed through Arbor 
National Mortgage. After a refinancing 
and default caused by their inability 
to pay their mortgage and other bills, 
in January 2008 plaintiffs refinanced 
with defendant Emigrant Mortgage 
Company under its “STAR NINA” pro-
gram, through which Emigrant funded 
mortgages without verifying assets or 
income. In connection with the closing 
of that loan, plaintiffs signed various 
documents including a “Resource Let-
ter” and a “High Equity Loan Certifi-
cate.” The Resource Letter informed 
plaintiffs that they would need over 
$102,000 in annual income to make the 
obligated monthly payments, which 
they said at the closing they were not 
able to make. Based on false assur-
ances that the interest rate would go 
down if they made payments for six 
months, plaintiffs signed the High 
Equity Loan Certificate representing 
that they had sufficient income, assets 
and resources to make the payments.

In connection with the closing Emi-
grant also provided a Truth in Lending 
Disclosure, including the Annual Per-
centage Rate (10.119%), the Finance 
Charge ($695,585.19), the Amount 
Financed ($335,256.01) and Total of 
Payment ($1,050,841.20), along with 
the payment schedule. In another sec-
tion of the TIL Disclosure, Emigrant 
indicated that the loan was subject 
to a variable rate, and that plaintiffs 
had given a security interest in their 
property. It also provided the amount 
of a late charge, the penalty for prepay-
ment and an anti-assumption clause.

Plaintiffs defaulted in September 
2008, eight months after their clos-
ing, and their interest rate increased 
to the default rate of 18%.

Plaintiffs claimed that the TIL Dis-
closure failed to disclose the finance 

charge, the amount financed, the 
annual percentage rate, the payment 
schedule and the total of payments, 
in violation of 15 U.S.C. §1638(a) and 
12 C.F.R. §226.18. Plaintiffs further 
claimed that because Emigrant failed 
to make these material disclosures, 
the rescission period was extended 
from three days to three years, mak-
ing their action timely. Plaintiffs’ main 
theory was that the disclosures were 
incorrect because they were based on 
the assumption that plaintiffs’ loan 
would remain current and their inter-
est rate would remain the one pre-
sented in the TIL Disclosure, whereas 
Emigrant knew that plaintiffs’ loan 
would go delinquent and the inter-

est rate of the loan would increase 
to 18%.

As the court explained, the regula-
tions govern all aspects of the disclo-
sure, and under the regulations the 
disclosures must be made “before 
consummation of the transaction,” 
which is the point at which the con-
sumer becomes obligated to pay. 12 
C.F.R. §226.17(b). Slip op. 16. More-
over, if disclosures become inaccu-
rate after the creditor delivers the 
disclosure, that does not violate the 
regulation.

“[E]ven though the Saint-Jeans’ 
default resulted in a drastic increase 
in the interest rate and rendered the 
disclosures in the TIL Disclosure inac-
curate, the inaccuracies did not violate 
TILA’s material disclosure require-
ments.” Slip op. 21. Assuming that 
Emigrant knew plaintiffs would even-
tually default, there was no way they 
could know when that default would 
occur. Any disclosure other than the 
interest rate in place at closing would 
not be accurate at that time.

 Friday, July 8, 2022

Reprinted with permission from the July 8, 2022 edition of the NEW YORK LAW 
JOURNAL © 2022 ALM Global Properties, LLC. All rights reserved. Further 
duplication without permission is prohibited, contact 877-256-2472 or reprints@alm.
com. # NYLJ-7072022-552850

If disclosures become inaccurate 
after the creditor delivers the 
disclosure, that does not violate 
the regulation.


